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EF TH c 

iN THE MATTER 
BUREAU OF IND 
STATES OF AMERICA, 
ELECTRlC COO 
SERVICES TO T 
HUALAPAI INDIAN R E S E R V A T ~ ~ ~ S .  

CKET NO. E-O1750A-05-0579 

HAVE ELECTRlC COOPERATIVE 
ER AND MOTION TO 

Mohave Electric 

Motion to Dismiss, pursuant to 

of the Arizona Rules of Civil 

respectfblly moves the C o ~ i s  

(“BIN’) Complaint for the reas 

join necessary parties, 

Complaint fails to state a cla 

Dismiss is supported by the 

Points and Authorities. 

”> files its Answer and 

~ ~ 6 ( ~ ) ~  Rule 12 (b)(b) 

trative Law Judge, 

of Indian Affairs‘ 

fA has failed to 

ohave’s Motion to 

case about an existing contract 

under its own terms an 

Tribes; the Tribes are 
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still enjoying service. T cilities to deliver service. This 

is not a case ab0 

(“APS”), Unisource El 

respond to the BIA’s o 

vizona Public Service 

ave a~ready agreed to 

repairs. This is not a case about 

Mohave’s c e ~ ~ c a t e  for a Certificate of Convenience 

and Necessity to serve the Rese~ations and ission nor the Tribes ever 

granted one. ~ o ~ a v e  in c service pursuant to a now-expired 

contract as the BIA’s ag in tun1 allowed Mohave to provide 

power to Tribal and BIA accounts 

case about a power line 

a~ons .  This is also not a 

to ~ o ~ ~ ~ v e ’ s  members. With a full 

understanding of the IA Contract, an 2 rate case, this Commission 

decided long ago that the line was not used or ever intended to be useful to 

Mohave ’ s ratepayers. 

This is a case about an ~ ~ ~ n d e d  fe date. I t  is a case about an 

improper effort by the BTA to pass ate on to the members of 

Mohave. This is a case XA e life into a dead wholesale electric 

service contract which the IA a l l o ~ e d  to te 3 years ago. It is a case 

consistent with it BiA seeking to avoid its fiduciary 

duty and trust responsibility to protect the heal elfare of this nation’s Native 

American peoples. se trust responsibilities and 

’ 
object to Mohave’s subinittal 
where a motion to dismiss idl 
take evidence and resolve fact 
Insurance Co., 154 Arm. 502, 

See, Respondent-s Exhibit A. Because of the United Sbtes” ts the United States will 
na case law holds that 

ief requested. the court m y  
IqJi,. Great Republic l i f e  

2 
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its fiduciary duties to 

force e x ~ a n s i ~ n  of a 7 0  

Mohave, by requit-ing 

of its cooperative. It is uty to serve and the expense of 

operation, maintenance federal government had 

already agreed to operate, 

Mohave, in this Answ-er, will 

that the Complaint raises issues ~ e y o : ~  

which no relief can be 

request for dismissal are discussed i n j k  

a case of the BlA bying to 

otnic d e ~ ~ n e n t  of 

t~ever int~nded to be part 

backs of Mohave’s ratepayers. 

liz’s C o m ~ ~ a ~ ~ t  is not only without merit, but 

s ~ o n ~ ~ s s ~ o n  and claims for 

ents and case law that support Mohave’s 

eave the BlA and the lndians in 

Havasupai Village and retail customers 

require the BIA to ~ r o v ~  

and baseless. The continued ava i l ab~ l i~  of power 

handful of BTA and Tri 

(the “Transmission Line”), is not at issue 

ion] without service and to 

ers” (Complaint at 736) is false 

to the BIA, including the 

t ~ ~ ~ o n ~ e c t e d  to the 70-mile transmission line 

energy sufficient to meet the 

loads available to the elson Substation. Mohave will 

~ o ~ ~ a c t  or enter into a 

agreement, relieves Mohave of atly new one, despite 

legal obligation to the BIA. Moreove~,  oh^ a Power Administration 
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(,‘WAPY>, APS and 

maintenance, repair 

and reasonable cost for such se~ ices .  

rovide power and/or 

the BIA Will pay the fair 

B. 

s (las years) to renegotiate a 

have to agree to onerous service terms with contract on more favorable te 

an unwarranted audit, is n 

Corporation C o ~ s s i o t ~  to foist up 

operate, maintain, repair and replac 

constructed in I98 I, pursuant to 

BTA to fulfill its fiduci 

energy to serve the health, safety mid w 

commerci a1 install ations 

essence, the BIA’s Corn 

contsactud obligation 

Electric Utility C o n ~ a ~ t  

immediately upon BIA’s failure to ti 

and (3) having spent 

saddled with an unconditional obli~ation to op 

Transmission Line forever, T 

good offices of the 

its ratepayers a permanent obligation to 

a n s ~ i ~ s i ~ ~  Line. The Transmission Line was 

urpose of enabling the 

wholesale electric 

e residential and 

a ~ a s u p a ~  lndian Reservations. Distilled to its 

y : ( I  ) ~ c c e ~ t ~ ~ g  and pefiorming a 

the April I,  1982 Negotiated 

then not terminated service in 3 992 

end the expired Contract; 

e a solution, Mohave is now somehow 

~ ~ ~ a i n ,  repair and replace the 

ort in law or equity. 

4 _- 



I 1 

I 

I 

1 

2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

2 0 

21 

22 

23 

24 

25 

~ 

~ 

I 
I 

sion’s prior holding in 

it B.1 In expressly refusing 

ciated with the 

lying intent of the now- 

Decision No. 53 174, 

to encumber Mohave’s ratepayers wi 

icated to serving the 

“asking MEC’s 

ratepayers to pay for ~ ~ a ~ t  

never intended to be used and 

was wrong. (Emphasis in o 

BIA’s obligations was wrong then 

the Transmission Line as a “tr 

facilities, and expressly rejected placing even an ~nd i r~c t  

of the Transmission Line) on the 

reached today. 

I, will not be used and useful and was 

ce to such ratepayers” 

ratepayers to pay for 

ssion properly classified 

n h e , ”  as opposed to part of Mohave’s distribution 

(related to the interest costs 

clusion should be 

1A service separately by 

ons u~ela ted  to the BIA contract 
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were based upon es 

determination that Mo 

service to the BU. In fact, by app 

Commission require 

general ratepayers. 

ened with the cost of providing 

inc~ease in revenues, the 

ice to ~ u p p o ~  the cost of roviding service to Mohave’s 

D. 
to Serve 

It is indis~utable that w i tho~ t~  (a)  consent^ of the Havasupai and the 

O f  f way through the 

the BIA; and (d) the receipt of a 

Hualapai Indian Nations; (b) the ~ o n ~ a c ~ ;  (c) 

Havasupai and the Hu 

License from the Boquillas Cattle ~ o ~ n p a n y ,  ~ o ~ a v e  could  ever have built the Transmission 

Line. Mohave had no o extend electric facilities or provide seivice 

anywhere along the Transmission Line’s c o ~ ~ d o r  (exce 

Nelson substation and the boundary of its c e ~ ~ c a t e  

for the short distance between the 

to build the Transmission Line and in 

IA turned to Mohave for its effort to obtain a Congressional 

assistance. Based on ohave agreed to provide 

24 

I 25 

‘ 
Scparate map‘s show iirg $lie l ~ a t ~ o ~ i  of the Line arid the 
Respondent-s Exhibits E arrd F. 

A map sholting the location ofthe cerlific areas of electric utilities IS ~ t ~ ~ c h ~  hereto as Respondent’s Exhibit D. 
~ ~ a t ~ o n s  and ~ ~ l ~ a ~ e ’ s  certificated area are attached as 

G __  
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wholesale electric service ave and BIA then negotiated the 

wholesale electric ct. re ave a ~ e e d  only “to Contract 

with the. . . Government, to s e e  future residential and 

commercial instal~ations on avasupa~ Indian Reservations.” (Addendum 

No. 1 at p. I). Mohave limited the potentj ers to a ~ ~ ~ ~ j m u m  demand of 

1500 kW. Id. at p. 3. In issiosi Line and meet its contractual 

obligations, Mohave secure a seventy-mile line from its 

existing facilities at the Nelson s n. To recover the costs 

of constructing, maint the Transmission Line from the 

Government, the Contract also expressly ~rovide ve w o ~ l d  receive “Facilities 

Charges.” Id. at pp.6-7. The Facili arge was “an amount equal to the sum of 

(1) 4.44% (~ercent) of uction or $1,600,000 
and/or other am0 ent Contracting 
Officer; 

assessed against the facilities that 

(3) The (a) operation and maint~nance exp~nses, (b) cost of replacements 
(c) cost of system 
of this Contract.” Id 

Under to “pay Mohave the monthly 

Facility Charge and, in addition, shall pay ing to Mohave’s Rate 

Schedule ‘L’ (Large P .” (Emphasis added.) Id. at p. 8. 

The Contract further provided: “ ~ ~ l l i n g s  p e ~ a i n i n ~  to bo e Facility Charge and Exhibit 2 

may be increased by an a ~ o u ~ ~  e q ~ a ~  e taxes, fess, assessments 

.” (Emphasis added.) 
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Id. In short, the BIA se ave’s ratepayers~ Nothmg in the Contract 

provided the &1A9s o cease or be reduced after the 

initial ten-year term ofthe Contra~t or iss i~n Line had been 

recouped. So long as ct re et, the full amount of the Facility Charge 

was payable to Mohave. 

e “Use of Senice:” 

by the d ive~s i~ca t io~  or ex~ansiQn of  the needs related thereto. 

The Government agrees that 
Hualapai Indian Rese 

ave may elect to serve the 

and shall dedu 

such fees.” 

(Emphasis added). Zd. at pp. 8-9. 

se ~ - ~ x p j r e d  Contract and under the authority to 

e and acquiescence, 

p e ~ i ~ e d  twelve res1 udapai aid Havasupai 

Indian Reservations to i ect t e.3 These twelve services are the 

very third party beneficiaries for whose negotiated the 

-- 8 
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Contract. By ele 

Mohave did not e 

Contract. To the act, whether billed by 

the BlA or directly by ve . 

eriod of 10 year(s) from the date 

that Contractor makes elec 

from the Contractor at the Service L ~ c a ~ o n . ~ ’  it I at p. 1.1 The Contract 

required Mohave to make eve tnence to deliver electricity “not later 

than April, 1982.” Id. The BIA elecbic service under 

the Contract in 1982. [Co 

e ~ o v e ~ m e n t  is ready to receive electricity 

Under the A ~ ~ e n  e federal government’s General 

Services Administration, Moh 

. . . for two (2) a d d ~ ~ o ~ ~ ~  te 

submits, as Exhibit 4 to its Compla~ty a letter sta 

Contract expired) 

intent to exercise this option.” However, the fetter c o n t i ~ l ~ e ~ ~  “‘Prior to exercising our option, 

option to retlew 

Contract at p. 7. The BIA 

, 1993 (a year after the 

eby notifies Mohave Electric of its 

~ ~ m p ~ a s i s  added). The BIA also 

ave” until the Government obtained 

The on11 coniiectioti lo the ~~~~ ~ ~ ~ ~ ~ ~ s u p a i  Indian Reservations is a \+ell senice at the 3 

Diamond A Ranch. The owners ofthe ~ ~ ~ ~ ~ 1 1 ~  A ]Ranch provided a license r ~ ~ ~ i r ~ d  for construction of the portion of 
the 70-mile line located off the reservations. The license. h ~ ~ ~ ~ e r .  recei i~~~,  ~ e ~ ~ ~ ~ e d ~  
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‘esults of an anticipate I Inte IA was using the audit “as a way 

o put pressure on ~rvice ~ o ~ ~ a ~ t . ~ ~ ~  BIA then points 

o a letter and unil C U  ‘ t’s Exhibits 18 and 19) 

is effectuating a secon 

ove facts are cuI~~pelling e IA never exercised its 

repeatedly rejected. Since there 

Co~tractq§ option renew term and no meeting of 

l ~ ~ t i ~ c  power contract can be 

iption. Instead, it made a co 

ias never been a waive of 

he minds on a new contrac 

;aid to exist. 

customers on the reservat~ofls“ 

assumed the duty to serve the individua~s on the Hu apai and ~ ~ v a s u p a i  Reservations. In 

July 2003. Mohave abandoned and tr sferred the Line to the A and the Tribes as these 

parties may decide. T totally inconsistent with its 

objection to accepting the T 

benefits of the Line, 

Service facility on the 

over the T r a n s ~ ~ s s ~ o n  Line, a 

e ~ w n e r  of the Transmission Line and has 

1A has in fact accepted the 

ately 11 -mile line to an lndian Health 

asse~ed  dominion and control 

oses, its objection to 

i See, E-mail from Robcrt McNichols to Chester Mills, Jeanette Ha rown and Stan Borella, attached hereto as 

II! 
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accepting the Trans initially having 

misled the ~ o ~ i s s i o  

this interconnectio e C o ~ ~ i s s i o n  and 

Commissioner Spitzer to foist yet o~sibili~ies onto Mohave. The BIA 

cannot now repudiate the transfer. 

pitzer, that it took on 

40 of its Complaint. None 

dismissed. 

First, the I31A requests an order not transfer or abandon 

ay. However, Paragraphs 24 -26 of the the Transmission Line OF 

Complaint, together w-ith Complainant’s 

abandonment has already o c c ~ ~ e  

and after the Commission ruled the Line was not used or useful to 

Commission lacks jurisdiction to order ~ o h a v e  to eon 

within the external bom 

thereto, reflect the 

~ ~ e ~ t  occurred after the Contract expired 

ohave. Moreover, the 

usiness outside its CC&N or 

Next, the BIA requests the C Transmission Line is 

part of Mohave’s service t e ~ ~  

never requested and the C o ~ l s s i ~ ~  has never ordere 

encompassed within ~ o ~ a v ~ ’ ~  ce 

ission ’s records demonstrate that Mohave has 

e ~ransmission Line be 

ervice was rendered outside Mohave’s 

Respondent’s Exhibit G. 

11 
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certificated area only pars 

recognized the “ ~ a n s  

and concluded that “aski 

will not be used and useful 

electric service to such ratepayers.” 

ecision 53 174, the Commission 

lapai Indian Reservation” 

s__ is not used and useful, 

sed and useful in the provision of 

Glaring the BIA to be a retail customer of 

Mohave. Such a eclaration is uns the terms of the Contract. The Contract’s 

terms reflect the ai~angemel~t that BIA 

entities and end-users. BIA 

Mohave’s rate cases. The Commission’ 

the 70-mile line as a “trans 

own Contracting Officer affmed the Comm~ssio~t’s c 

Line as a “transmission” line in 

of a possessory tax on 

findings make it clear that ~ o h a ~ e  was pro 

Reservations. This relief 1 

to construe contracts or require retail se 

elively) to other 

, Commission-approved wholesale rate in 

3 1 74 also properly characterizes 

er, in March 1993, the Hualapai Tribes’ 

c t e t ~ ~ a ~ o n  of the Transmission 

ins the imposition 

’s Exhibit €3.1 

, not retail, service on the 

ecause the Commission has no jurisdiction 

All of these 

in sovereign Indian Nations. 

at Mohave’s point of delivery 

ests the Commission to order Mohave 

so seeks a C ~ I ~ ~ i s s i  

is the line side of 

to replace a meter at the Long Mesa trans 

that factually, the ~ h o ~ ~ s ~  

metered at the Nelson substatio 

owever? clearly reflects 

customers are now delivered and 

ee, Exhibits 10 and 11 to the 
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Complaint. The BIA re 

Mohave’s c e ~ i ~ c a t e  

nation. The Commissi uire retail service be 

rendered within soverei 

be~ause Long Mesa is outside 

o ~ ~ d ~ ~ e s  of a sovereign Indian 

111 its fifth prayer A asks nission order Mohave to 

cease charging the 

interconnections to the Tra~is~nissio~ Line prior to 

e e ~ ~ ~ e s  rece i~ng power and energy through 

esa Transformer. It further 

to those customers. Howev~r, 

nothing requires ~ o ~ a v e  t 

terms, and has not bee 
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Finally, IA asks the Commission to order 

Mohave to co~~tinue to o 

expenditures c o ~ ~ c e ~ i i ~ g  the ~naintena~ce an 

is an astonishing requ 

provides that the BIA 

reimburse BIA for any 

ile Trans~~ssion Line. This 

1A argues remains in effect 

~ i o c ~ i n g  because the 

Transmission Line has alrea with A.R.S. $40-285(C) 

by Mohave and accepted ough its subsequent conduct. 

A ~ o t i o n  to me to state a claim for which relief can be granted, 

be founded on legal or pursuant to Rule 12(bj(6) of the Arizona Rules of Ci 

factual bases. A c o m ~ l a i ~ t  can e d i s ~ ~ s s e ~  if: (a) the reviewing body does not have the 

authority to hear the controversy before it; (b) necess 

improper forum has been selected; 

theory;’ or (e) the pl 

facts that are susceptible of proof to prove the claim state . In a Case where there is little 

doubt that the Co~p?ain  

him to relief, even assuming that all of the comp?aint’s alile 

es have not been joined; (c) an 

to relief under any legal 

e e ~ ~ t l e ~  to any relief under any set of 

f facts in ~ u p ~ o ~  of his claim that would entitle 

ons are true, a defendant’s 
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motion to dismiss does not state a claim against a 

defendant, the only mo 

I. VER THIS CASE 

is C ~ m ~ ~ ~ s s i o n ,  have recognized 

bes to r e ~ ~ ~ a t e  activities occurring on their reservations. the sovereign j u r i s  

In a line of cases, 

Burlingion Northern R. K. Co. v. Ked ~~~~ an 

Adams,12 the U.S. Supreme C Q ~ ~  

the courts of the Indian tribes or the v ~ ~ o u s  states 

‘3 tana v. ~ ~ n i ~ ~ ~  ~t~~~~~ ~ t r a t ~  I?. A-J Conimctors,’o 

~~~~~n~ Electric Coap-, Inc. v. 

e Ninth Circuit Court of Appeals examined whether 

ction over certain claims that 

arose on lands within the external b o ~ n d ~ i e s  of the tribal reservations. Crucial to the Courts’ 

analyses was whether the lands were consi non-~ndian fee l ~ n d  or Indian trust lands 

retained by the United States. De ese lands was important 

because non-Indian la ey sat wi e ~ese~rations’ borders, could be regulated 

under state law; Indian lands remained within iction of the tribes. To 

determine the land’s st ~ons~dered whether: (1) legislation created 

the right-of-way; (2) the right-of-way was acquire e consent of the tribe; (3) the tribe 

Lasagna, Inc. v. Foster, 609 F.2 392 (9’” Cir. 1979) citing Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99. 102. 

Sa17 Manuel Copper Ciirp. v. Redmoncl. 8 Ari~App. 214. 4-15 P.2d 162 ~ A ~ ~ .  1968~. 
See, Wdliarm I’ Wdkinms, 23 Ariz. App. 191, 534 P.2d 924 (19751, ~ ~ ~ ~ r ~ ~ ~ ~ .  ~acr~-i~~~u~aic.~, inc,, 121 Ariz. 517, 591 

6 

L.Ed.2d 80 (1957). 

8 

P.2d 1005 (App. 1979), -4ppenl @er remat74 134 A&. 495,657 P.2d 908 an Olsm v. hfacy, 86 Ark. 72, 340 P.2d 985 
(1959). 

’* ’’ 
450 U.S. 544, 101 S.Ct. 1245.67 L. 
520 U.S. 438, 117 S.C‘t. 140 
196 F.3d 1059 (9* Cir. 1999). 

9 



I 
~ 

I 

I 
I 

1 

2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

_ _  31 

22 

23 

24 

25 

had reserved the ri t-of-way; (4) the land 

within the Havasupai ese~ations. As evidenced by Complainant’s Exhibits 2 

tribes. The Tribes 

consistent with the terms and cor~ditions of the act. [Sm, Complainant’s 

right or option to renew these easements. The 

the Transmission Line. ‘rhus, as evide~ce 

3, these lands are not n ~ ~ ~ ,  nor 

have always been controlled by the federal ~ o v e ~ ~ m e n t ,  zm 

Department of the ~ t ~ ~ o r  

osed a possessory tax on 

~~p~ainant’s  Exhibits 2 and 

olled by the State of  Aizona. They 

u t h o ~ ~  of the 

e BIA. The public’s right to access these tribal 

lands is limited. According to federal case law, non-trib 

sightsee, hike or engage in any ~ u s ~ ~ e s s  venture ~ i t h o ~ t  the ex ress app~ova~ and under 

peimit &om the tribes. 

with a legal right to access these ~ ~ ~ ~ t s - o f - w a ~  i s  

ers cannot hunt, fish, 

es it clear that the only other party 

Telephone Company, for the 

219 F.3d 944 (gfh Cir. 2000). 
See, Strate at 520 U.S. 454-56. 13 
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limited purpose of providing tele 

[See, Complainant’s Exhibit 1, Adden 

involved in the c ~ ~ e n t  

lands, subject to the sovereign j u ~ s d i c t i o ~  of 

agencies. 

Mohave ’ s activities. 

clear that the lands 

e and have always been Indian 

t state ecliurts or administrative 

The Tribes right to exert jurisdict~on over ese lands exists even if the persons 

scussed recently in Nevada ;onducting the activities are not ~ b a l  ~embers .  This riglit was 

7. Hicks“ 

~nherent sovereign 
not extend to the activities of 

1 S.Ct. 1245. The 

“To be sure, Iii~ian tribes retaiii i ~ ~ ~ e ~ e R t  sovereign power to 
exercise so 
reservations, even 

C ~ ~ Q R  over non-lndians on their 

enter consensual rel~tionships with the tribe or 
deal in^, contracts, leases, or 

exercise civil a 

or the h e a ~ t ~  or 

In the case now before the C o ~ m ~ s s j  e ~ o ~ i ~ ~ n i s s i o n  to 

regulate the con and operated, as an agent to the 

533 U.S. 353, 389, 121 Set. 2301,2326 { ~ ~ ) l ) .  4 

19 
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BIA, a wholesale pow 

service to members of 

economic security an 

Mohave by the BIA (not the 

electric service to twelve BIA accou 

clearly have sovereign a 

reservations. 

he ~r~nsmission Line provides electric 

as a direct effect on the 

t to the a u t h o ~ ~  granted to 

ave was providing this wholesale 

IA. The Tribes, therefore, 

ave’s retail activities within their 

The situation in the present case i s  s i ~ i l a r  s of cases decided by the 

e I99~’s. These cases, involving the Devil’s state and federal courts in No 

Lake Sioux hdian Tribe, North Dak 

Company, all dealt with b ~ y i  

Sioux Indim Reservation. ’’ After an appeal to the 

remand the U.S. District Court for the 

ordered that Otter Tail 

that the Tribe may, by resolution or c o n ~ ~ c t ,  

to supply electrical s e ~ i c e  to Trib 

lands, without regard to the rate sti-ucture or 

Service 

~ e i ~ ~ c ~  ~ o I n ~ i s s i o n  the Otter Tail Power 

ating electric services on the Devil’s Lake 

ircuit Court of Appeals, on 

ota, citing ~ ~ n r ~ n ~ ,  specifically 

rnmat-y judgment to the effect 

ine who ( a ~ ~ n g  competitors) is chosen 

es located upon Indian owned or trust 

u ~ a ~ o n ~  of the North Dakota Public 

See, In the i2faaflt.r of ~ ~ ~ ~ - ~ ~ ~ ~ ~ ~ ~ ~ ~ l ~ ~ } ~  ~ ? ~ ~ ~ ~ e r  Tad Power C’o., 451 N.W.2d 95 (1990): Baker I) C“hn,ske, 28 F.3d 1366 

See D a d  S Lake Sioux, 896 I ;  , ~ ’ ~ i ~ ~ ~ ~ .  crf 9611. The Courl also ? ~ ~ ~ d  that Ihe North Dakota Public Service Coininission 

5 

1994) and Det*rts Lakc Smm- 7irhe I-. ~~~~~~~ l ~ ~ ~ ~ - ~ ~ a  Puh Sen iimwt ‘n, 896 F. Siipp. 955 (D.N.D. 1995). 

:an regulate electric utilities within the exterior borders oltribal lands ‘‘where the service sought i s  to a Tribal business 
ocated upon Trust land, the necess<uy nexus between Tribal ~ t ~ ~ e r ~ s t s  and i ~ l ~ e r e n ~  sovereignty is present.” 
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e State of Arizona shares some 

jurisdiction over these s e. The a n s ~ ~ r  to this question is no. In 

e c  ave j ~ ~ s d i c t i o ~ ~  over a 17 Williams 17. Lee, the Supreme Co 

civil suit by a n ~ n - I n ~ ~  e cause of action arose on the reservation. 

Wi le  State governments m ~ y  enter into conse~su~l  relati~nshi s with tribes, such as 

contracts for serviees or share lic services,18 no such contract or 

agreement has been entered into e C o ~ ~ i s s i o n  authority to regulate 

electricity service on tribal lands. Nor have the Tri ~ ~ e l y  waived their authorities, 

as sovereigns, to regu~ate ~ ~ ~ i ~ ~ ~ e s  on their ecause the Tribe retains all 

inherent attributes of s o v e r e i ~ ~  that have not by the Federal Government, the 

proper inference for silence . . . is e § o v ~ r e ~ ~  power . . . remains intact.”19 And the 

Hualapai Tribe has repeatedly asserted this aut€~ori~y ~ s ~ n g  a possessory tax on the 

Transmission Line. 

Lastly, ssion’s own prior rulings have 

on tndia~ reservations. In  its decided that it does not have j~isdiction over el 

Opinion and Order In 

Arizona Non-Profit Co 

Tribe of Arizona, Doc 

found that 

at~on of Trico Electric Cooperative, Inc., An 

ale of Electric Facilities to the Papago 

7 (July 6, 1976), the Commission 

e certain electrical facilities 
located on the Papago h d i  

158 US.  217.223.79 S.Ct. 269,272. 3 Ed2d 251 (1959). 
Nevada Y .  Hicks, 533 U.S. at 392, 12 1 S.Ct. 2328 ~ c o n ~ ~ ~ i n ~  opinion of 
.\fernon 1’. .JicarrllaApache Tribe, 4-15 U.S.130, 139 n.14. 96 S.Ct.901, 907 n. 11, 71 L.Ed.26 21 (1982). 
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[Emphasis added. See, Respondent’s Exhibit 1. 

In the case at bar before this C customers and lands along 

the Transmission Line 

boundaries of two sovereign Indian nat~ons. 

the United States Gove 

3s listed in Complainant’s Exhibit 13, were being serve 

with the possible ex~eption of e ~ i a K ~ ~ n d  A ~ ~ i c h ,  were either Tribal members, Tribal 

businesses. All were o s. 

aay granted by the United States Dep 

3f the Hualapai and Kavas 

-ecognize and approve the r i ~ t s ~ o f - w a y  n 

Fulfill the Contract. [See, C 

?emission to Mohave to construct and o 

-elinquished their rights to control the d~stribu~ion of ekc  

Zommission. The Tribes’ a 

sansactions. The Commission, therefore, has no a~thori  to regulate Mohave’s activities on 

:he Indian lands, pa~~cularly s ce it is the s ~ v e r e ~ ~ n  territory of two independent nations and 

since the Commission has never  anted or exte~de Mohave’s right, through its CC&N, to 

lo  so. 

A are within the exterior 

ohave, as an agent of 

t ~ i t h  the BIA. The retail customers served, 

ursua~t to the same Contract and, 

t to serve was clarified in the rights-of- 

nu of  an Affairs, 011 behalf 

e and the Tribes enacted Resolutions to 

e Line cross Indian lands to 

and 4.1 Once the Tribes granted 

r ~ i s ~ i s s i o n  Line, they never 

a1 lands to the 

y to the authority of the BlA over retail 
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3ersons needed for a 

3ersonal or subject matter j~ i~ l sd i~ t i~x1  over 

lismiss the lawsuit. An in 

n the subject matter that a final decree c a ~ i o t  

when electric service is 

he permission of the Tribes. In the case most 

4nderson:' the New York S 

-esolution of this contruve 

Vation to consent to [electrical] service ox1 its r e s e ~ ~ a ~  

TA and other users on an Indian reservation with 

ivision held that "[blecause 

~ n a ~ ~ ~ ~ ~  of the rights and powers of the Indian 

lete relief cannot be accorded 

ore, because a judgment in the [defendant . . without the ~ d i ~ n  ~ a t l u ~  as a 

See, Town of Glia Bend\.. JIirlled Lake Door Ib., 107 A r k  585, 490 Q 2d 551 (1971); Bolr~ 1- Sz4perior rourt, 85 

258 A.D.2d 958, 685 N.Y.S.2d 502 (1999). 

'0 

4riz 131. 333 P.2d 295 (1958): arid Sder r. ' ~ u ~ e r ~ o r  Courl, 83 A r k  49. 310 P.2d 296 (1957). 
'* 
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and intervenor’s] fa 

might be ~ ing~u i t~b ly  

Nation, the Indian Nation 

Similar to the facts in ~1~~~~~~ e ~Qntract  and the t-ights-of- 

way, the Hualapai an 

members and business located w i t ~ ~ ~ i  the r g s e ~ a t ~ o n ~ .  

provided service d ~ ~ c t l ~  to 

important that BIA entere 

“to supply electric energy to serve existing an 

on the Hualapai and H 

No. I, at p. 1.1 The Tribes’ rights - both to recei 

sovereignty - are c k  

parties would be unjust. 

ent of the BZA, has 

al service Contract on the Tribes’ behalF 

d c o ~ ~ e r c i a l  installations 

mplainant’s Exhibit 1, Addendum 

d to assert their own 

it and to rule without joining the Tribes as 

[authorize it to] prescrib 

it.” While the C 

gs instituted by and before 

legislative powers,” fie 

22 Id., at 258 -4.D.2d at 959,685 N.Y.5.2 
Slate ex rei. CI,bods, 171 Ark. at 290. 830 P.2d at 81 1. 
See, State ex Fel. Woods, 171 Ark. at 291, 830 P.2d at 2112. 
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Cowssion’s  s t a t L ~ ~ o ~ ~  

as the BIA alleges in i t s  C 

ely contractual disputes such 

The Arizona ~ ~ p ~ e ~ ~ ~ e  CO ~~~~~ ~ ~ ~ ~ ~ ~ i c  ~ , ~ ~ ( ~ p ~ r a t ~ ~ ? e ,  

Inc. $1. ~aiston,2’ 

Arizona Constituti 

(“Eloy”) sued for 

to Trico Electric to p ~ ~ c ~ i a ~ ~  o 

one of the major issues of the 

n of powers found in the 

wer and Utility Company 

Efoy received for granting an option 

00 was inadequate. In resolving 

ial function and the 

The Arizona Coutt of Appe ed the issue of jurisdiction of 

public service compani zona Corporation 

Commission on most re 

Court of Appeals2‘ reversed a trial coiut’s 

grounds, holding that tr 

of bial courts, rather than the p ~ ~ a ~ ,  excl usive juris 

of Appeals reached th is  c 

body or enterprise. The [, 

al matters, Division One of the 

is~niss on jurisdictional 

contract fall within the general jurisdiction 

e C o ~ ~ i s s i o n .  The Court 

e c ~ a l I ~ s  may involve a regulated 

ough the plaintiff’s claims 

one s e ~ ~ c e ,  those issues were not 
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ly siniple tort and contact 

issues revolving aro 

mer enticed the electric 

utility to construct new facili 

to meet projected de 

with its plans. The issue was whet he^ 

electricity it will never 

Commission complaint se 

unjust, ~ e a s o n a ~ l e  overpayments. The 

Commission dismissed the co~p la i~ i t  on 

the legality ofthe subj 

Commission’s juris 

Commission and the Superior Court, 

“the construction and 

i n i ~ ~ ~  levels of power and energy needed 

ly decided not to proceed 

, i ~ u s t  continue to pay for 

General Cable filed was a 

charged by Citizens to be 

s it was “wit~out jurisdiction to determine 

l i s  cause of action was the 

e decision of the 

s, ~ e l y i n ~  on Trice v. Nulsfoon, held 

iven to lgga~ rights under a contract reside solelv 

* 

.”19 ~ ~ ~ ~ p ~ a s i s  added). The BIA’s 

ow-expired Contract remains 

ssion lacks jui~sdiction over the 

Complaint is grow 

in effect. Because 

BIA’s Complaint. 

27 Id. at p.432. 
38 27 Ariz. App. 381.555 P 2d 350 (19%). 
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Complaint must be d is~ isse  if there is no set of 

allegations of BlA’s COI t. 

relief cannot be granted. 

e or support t..e 

ible to proof, BIA’s request for 

1. arties As A Matter of Law 

ause there i s  no contract 

at “where parties bind 

court must give effect to the contract as 

written, and the tenns and ~ ~ o ~ s ~ o ~ i s  of 

conclusive . . . . It is not wi 

extend, rewrite or rem 

interpretation of one 

re clear and ~ ~ b i ~ o u s ,  are 

e p r o v i n ~ ~  or power ofthe court to alter, revise, modifl, 

and Mohave concurs. 

e ~ o n ~ a c t  expired, the 

ration. The BIA 

with the following 

we need to re-negotiate mid amend the 

it 4.1 Because this language 

a1 right? Mohave iightfully . .  was not an unequivocal, valid exer~ise of a 
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s an offer to negotiate a new 

sontract. 31 

e -letter concepts of 

zontract law enu~c~ate  to opt~on contracts in Rogers v. 

Jones. 32 In its holding, the Arizona Cou at "our research leads us to the 

zonclusion that the law is c tion a ~ e e ~ e ~ i ~  must be strictly construed, in 

that it must be exercised in exact acc itions." Further, in the recer,t 

zase of Andrews 17. B l ~ k e , ~ ~  the r that it would apply the 

three prong test of the " n~aGt. In a comprehensive examination 

3f the option contract at issue, the Court note 

' I  SW, I E  iliistoon o r a  ~untrac 1.7 (9' E i 

l 3  205 Ariz. 236,69 P.3d 7,400 A r i ~  Ady. Rep 25 ~ 2 0 0 ~ ) .  
See, Rogers v. Jones, 126 Ariz. 180. 182. 613 P 2d 844, 8-116 (Ark. App.. 1980). $2 
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ther equitable relief 

After noting the split in izona Supreme Coutt held 

that “a rule that would e ti0~ee.s ~ e ~ l i g e n t  failwe to timely and properly 

exercise an option to c~nsistent with Arizona’s j urispmdence .” 

The only conditions the Court ~ o u ~ d  that woul lessee-s f a i l ~ e  to strictly comply 

with the tei-ms of a lease’s opti , misrepresentation, duress, 

undue influence, mistake, estopp~l or the lessor’s t to receive notice. The 

Court noted that once one i t ~ o ~ s  was fouti to be at work in a case, the option to 

renew a lease is only excuse f the Corbin rule are met, namely: (1) 

the delay is short, (2) the delay 

optionee would suffer a 

r; and ( 3 )  the lessee/ 

itial ~ a ~ ~ s ~ i p  if equitable relief is not 

granted. 

, fi-aud, ~isrepre§entation~ duress, undue 

influence, mistake, ox waiver are at work in t eiy exercise its option to 

renew the wholesale e l e c ~ ~ ~ t y  GO it had a right 

to exercise its option to re ohave provided it with a 

courtesy notice in March 1992 that the optio~ was re. For whatever reason, the 

BL4 chose not to ~ e ~ i ~ ~  Its 
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neffective attempt to 

exercise its optiot~ to rene act e ~ p ~ r e d .  The l ~ n ~ u a ~ e  of this 

e to exercise the option. A 

t to renew did not follow 

e statemetit purporting to 

offer, which Mohave 

ave made clear its position that the 

spite contentious 

litigation spurred by B [Respondent’s 

Exhibit J] 

ial hardship from its failure to 

y Mohave’s transfer or exercise the option to renew. 

abandonment of the ~ r a n s m ~ s s i ~ ~ i  Line to 

that in order for the 

akin to “a complete loss of the business o 

severe that it makes l j t e r ~ ~  en 

unconscionable. Since BIA 

forfeiture of the Transmissi 

renewal not being 

not be equitably extended. 

1A was not s ~ ~ s t ~ ~ i ~ a l ~ y  

ewv v. Baker suggests 

e harm suffered should be 

I any eve~t,  the ~ardship must be so 

sion against the BIA 

arty retail ~ ~ s t o ~ ~ ~  b e n e ~ c ~ a ~ e s  would suffer no 

ue h a r ~ s ~ ~  from the contract 

d ~ c h ~ g e d ) ~  the option would 

party beneficiaries of the 

3 1  See, 205 Ariz., at 251,69 P.3d 22. 
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?ontract, were not -ic service fi-om the BLA, wkch is 

. F a i l ~ n ~  to meet any 

o contract or valid 

s provision of 

rise to the implication 

d 1982 Contract exists. 

d effective only 

contract can be inferred when there i s  a meeting of the t ~ n d s  and c o i ~ s e ~ ~  to enter ~n~~ SUG 

?-om the conduct of the p es: A. new, im 

3bjects or expressly disavows the existence of the ne 

Because Mohave has repeatedly i ~ ~ ~ o ~ ~ ~ e  

Jecause the parties dis 

35 t is not found to exist if one party 

t in a letter to the other party? 

agree to a new contract, and 

~ Q n ~ a c t  ~ Q u ~ d  have, there can be no 

Here, the only ~olat ion of law over which the Co nission may have 
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~ 

jurisdiction is the alle A. ~ ~ - 2 ~ 5 ( ~ ~ .  This provision 

states: 

ssion required before Mohave 

opined that “[wle believe that the legis 

disposing of resources devo 

and impairing its service to t 

We think it important that the Court did not 

to the public at large; rather it 

disadvantage its customers. 

vent a utility from 

y ‘ ~ o o ~ n g 9  its facilities 

s repeated use of the word “its.” 

lic service ~ o ~ o r a t i o n  had a duty 

a ~ ~ o ~  looting of zls facilities that would 

e Transmission Line is not 

le C o ~ i s s i o ~ i ’ s  own words. useful, nor was it ever int 

37 143 Ariz. 273.693 P.2d 928 (App. Dir.1 1983) 
3x Id. at. 143 A r i ~  277. 

7_f, 
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ated August I I ,  1982, the 

y ofthe Transmission 

”transmission line   was^ ation” and concluded 

ful, will not be used 

o f  electric senice to and useful and was n e ~ e r  ~ n ~ e n  

such ratepayers” was The Coinmission 

thus properly classified the Trans~ssion Line as a ‘‘ 

Mohave’s distributio 

(related to the interest costs ofthe Line) on 

~ e ~ e ~ Q t i a t i o n  of acceptable terms for a new 

irectors passed a resolution 

determining that the ~ r a n s ~ l s s i o n  Lizze was no Iotiger ~ ‘ ~ ~ e c ~ s s a ~ ~  

esolution, passed on April 17, 

cers and  ageme met it of Mohave to “take 

tights” hlohave h 

directive from its 

Mohave then sub~z i~ed  e Department of 

LIS release a partial lien it had on the 

Transmission Line. [Re e on February 4,200 

21 
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pursuant to Moha\re2 s 

of its request, M Q ~  

area, was unneeded s u ~ ~ l u s ,  that eli 

best interests o fM 

pay its remainitig i 

held on the Line i 

7 C.F.R. $1717. 

Mohave’s dete~ination that the ~r~nsmission  ne is 

indeed told Moh 

Line, 

7 C.F.R. g 1717.616. In support 

was outside its certificated 

s n i i ~ s i o ~  Line was in the 

the funds necessary to 

S released the partial lien it 

r met all requirements of 

did nothing to refute 

er “~iecessa~y and useful,” and 

sfer of the Transmission 

The duty of a pub~ic ervices to the public 

1 providing service is premised on the c o ~ Q r a t i o ~  h 

under a contract. It is a h  

right to the service demanded, 

service and that the reas 

with by the party seeking the e 

utility may not be held liable for a ~ e ~ i ~ ~ ~ ~ i ~  ~a~~ 

relationship b e ~ e e ~ i  C 

a matter of law, a uti1 

ce absent a contractual 

urts have also ruled that, as 

y extending its lines 
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even over short dist ers ~~o are not otherwise entitled to 

ities in ~equiring electric utility 

companies to extend service to 

ave a r test in d ~ c i d i n ~  whether a utility it 

required to continue or extend service. A1 o ~ ~ ~ s  case comes from the 

railroad utility context, it is ins ts o f  a service provider to decide when and 

how to provide service to those wi 

In overturning the C o ~ s s i o n ' s  order that the c o ~ ~ ~ ~ n u e  service in Tombstone, the 

Arizona Supreme Cou embered that, under our system of 

public control of rates and service, the  ene era^ p ~ b ~ i c ,  spe adly, loses in cost what it 
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nomic service, really 

fthis decision7 then3 is that 

continuance of 

dedicated.46 

Given this a le case law, Mo has no continuing duty to serve 

the “public” to provide electricity se 

fi-anchise or CC&N, to serve 

certificated service area. At most, the c u s t o ~ ~ ~ s  b e i ? ~ ~  s~rved 

now-expired Contract and a 

longer. Once the Con 

individuals. 

t has no duty, pursuant to a 

not its ra tepa~e~s and are not within to 

~ o h a ~ e  pursuant to the 

e ~ ~ n ~ a ~ t  was In effect, but no 

on to provide service to these 

There is also a ~ o  roviding such service to the 

individuals previously served un 

electric service to the 

ill continue to provide 

~ t ~ t i o n ,  which the BLA and the 
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Tribes can then 

A ~ ~ i s t r  ation 

estern Area Power 

Moreover, BIA is ~ iow ed the duty to seilre 

the individuals 0x1 

abandoned and tr 

and transfer in a 

accepted the benefits of the Line, 

mile line to an Indian Health Service ~ a ~ i ~ i  

such dominion and con& 

transfer. 47 

~ In July 2003, Mohave 

ectsd to this abandonment 

elie its protestation. BIA has 

~ t~ rconn~c t ing  of an approximately 1 1 - 

ese~ation. By exercising 

ine, BIA cannot now repudiate the 

For ns, it is l~id~crous for the 1A to contend that Mohave’s 

ohave’s service to the 

s~orners on the tribal lands 

transfer or abandonment of the ‘ ~ ~ a n s ~ ~ ~ s s i o  

“public.” Mohave’s duty 

expired in 1992 with 

ratepayers - those customers w i t ~ n  its AGC- 

place an undue burden on 

BIA’s Line, case law makes it c 

waste. Further, BIA’s assertion 

but from which BIA 

instead is to serve its 

. To the extent BIA tries to 

to ma~tain,  repair and replace 

not suffer such economic 

ver a Line it repudiated owning, 

c load, cannot be tolerated. 
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hlohave had every ri 

was not used or usefu 

be ready, willing an 

further distri~utio~~ individual customers. 

n had already determined 

11c” - and continues to 

its certificated area for 

ssion approval every 

rnrnission approval for 

a ~ ~ i ~ i ~ ’ s  operations. 

ities’ assets and 

s an initial matter, 

on whether a facility 

challenging such a 

time a public service corpora 

the sale or transfer of 

The legislature enacte 

impairment of their s 

public service coi~oratio~~, not 

used in providing se 

determination must 

e ~ ~ ~ ~ ~ i s s i o n  prior to disposing of 

i ~ ~ ~ s i o ~ ~ ’ s  p~onounce~ent about the or abandoning the Trans~ission Line. ~ o ~ e v ~ r ~  

usefihess of the Tr cision c ~ o t  be more clear. Mohave 

was not obligated to obtain 

once it determined that the 

its obligations to the ffers no evidence to show that the 

Transmission Line was nec t obli~ations to the public. 

ispose of the Transmission Line, 

or useful for Mohave to meet 
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tather, the Line at issue is to meet its trust obligations to the 

rribes. BIA’s nee bring ~ o h a v e ~ s  conduct with 

he Commission’s j~~sdic t ion ,  e e ofthe statute, the 

3ommission’s prior ntli 

Rule 14-3- tive Code provides that: 

e filed within 20 

complaint. 

To comply wit e ~ t  to the jurisdictional and join 

issues raised in its Motion to Dismi 

Complaint: 

le f o l l o ~ ~ ~  ~ s w e r  to BIA’s 

1. ~ o h a v ~  fthe Complaint that it is an 

Arizona public service co~ora t io~ l  re i ~ o ~ a t i o n  Commission 

(LLACC?). 

2. Mofiave denies 

AGC has jurisdiction over thi 

hs 2 a ~ d  3 o f  the Complaint that th 

omplaint. 

3. ~ ~ o h a ~ e  ad i ~ ~ u ~ e ,  as alleged in this Complaint, a: 

 ea^ o f  Indian Affairs (IBIA Mohave and the United State 

Department of the Interior. 

See, Decision No. 53 174. 19 

17 
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4. the Complaint. 

5. the Co~plaint and 

affirmatively alleges that: 

rminated in 1992, Mohave 

~ i ~ s i b i l i ~  to the Havasupai and 

eyond and outside of 

(B) Mohave contiiiues to provi olesale, and within its certificated 

area, the eleG 

fiduciary duty, as their ag 

(C) Moliave is ~ ~ i t ~ o ~ t  e ACC or the Tribes to 

conduct . Upon information and 

belief, the area for which BIA s e e ~ s  service in 

map of ACC, is ce 

(D) 

to those to whom BIA has a 

o ~ p l a ~ t ,  according to the 

The IHS has not rece ohave? but only fi-om BIA 

never has b ~ ~ n  a ave c ~ s t ~ ~ e r ;  

village have never received 

d never have been 

tual faGili~ for which the 

he Transmission Line has 
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ey may determine their 

respective i n t e ~ ~ ~ t ~  i 

affirmatively alleges 

facility contract (9% 

constructed and ~ a i n t a ~ e  

while receiving transmission ofp  

s as a retail utility and 

7. Mohave admits that BlA a 

constructing and opera ti^ 

Mohave affirmatively alleges th 

customers on tribal lands 

parties or governmental agencies. 

e electricity to retail 

8. Mohave is wi~hQut ~ n Q w l ~  e otlier allegations in 

Paragraph 9 of the Co 

Paragraph 9 of the Complaint. 

9. Mohave 

admit or deny the allegations in 

- e ~ ~ j r e d  ~ o ~ ~ a c t  referred to in Paragraph 10 of the 

Complaint was a wholesale power  contract^ terms of ~ h ~ c h  speak for themselves. 

uties and responsibilities to its 

e ~ l e c t r ~ c  ~ e ~ i c e  to the Nelson substation, a point 

within the Mohave certificated area. ~ o h a v ~  w~ not la 

electricity available on 

reservations under the auth 

e ~ ~ i ~ e d  to make retail 

ave c o ~ ~ d  l a ~ ~ u ~ l ~  provided electricity on the 

bal certificate, fi-anchise, 



I 

1 

2 

.l 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

21 

22 

23 

24 

25 

license or penni 

expansion of its 

at retail, but pro 

obligated BIA to purchase 

replacement costs. The Contra 1992. 

ave never sought or was granted an 

license or permit to operate 

t ~ i t h  BIA. The Contract 

maintenance, repair and 

10. Mohavea J ofthe Complaint and 

affirmatively alleges 

retail, the present an 

Mohave further affi 

act at retail on the 

health, safety and welfare 

is required to act to meet, at 

ontract, of its customers. 

as lawfully authorized to 

uty to provide for the 

11.  Mohave admits the ~ o ~ ~ ~ x ~ i r e  r itself on the matter alleged 

in Paragraphs 12 and 13 of the ~ ~ m ~ l a i I i ~ .  

12. Mohave a ~ n t r a c ~  was  for 10 years, beginning on 

April 1, 1982. Mohave also admits that the C o ~ i ~ a c t  coIitaine~ an option for BIA to renew 

the Contract, but denies 

affirmatively alleges that at law ai opt io~  

expires, during the origin 

expiration of the cQn~act  

unless the patties mutually agree, with cons id~r~~o i i ,  to ~~t~~ 

agreement was eiit~red ~n~~ by 

a prior exercise of its right to renew, th 

was ~ d e ~ n e d  or indefinite. Mohave 

a c o n ~ a ~ t  ~ u s t  be exercised before the contract 

e optio~i does not survive the 

y its terms, terminates 

tion right. No such 

consideration received. Absent 

on for two additional 10 year 

40 
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periods, tei~inated 0x1 M 

to its purported exercise 

denies that a Contract ex 

expired Contract s u ~ v e  te. 

the Contract expired prior 

t 4.1 ~ o h a v e  therefore 

the option to renew the 

13. Mohave admits the a~lega~ons in a p ~  I e ~ o ~ p l a i n t .  Mohave 

affirmatively alleges that IA’s fai~ure to mely exercise its option to renew and the 

expiration of the Contt-act, an 

Transmission Line and 1-i 

ission”s 1982 Decision, the 

ot used or useful to Mohave, 

became surplus, and were 

duties to Mohave’s public 

alleges that although it 

Complaint, once the Con 

A.R.S. 540-28 I (C) to OP 

the service area c e ~ ~ ~ ~ ~ a t e  

e c e s s a ~  or use 1 in the performance of Mohave’s 

ohave further affirmatively 

ays described in Paragraph 15 of the 

ave was ~ i ~ o u t  lawful authority under 

he ~ i ~ ~ ~ s - o f - w a y  were outside 

ad no retail authority to 

serve. 

14. Mohave, as its it served the parties listed in 

Complainant’s Exhibit 13, at the re~uest of 

however, that these accou~ts are 

the Complaint. Instea ve 

has the lawful authority to sei-ve these 

esy to BIA. Mohave denies, 

o ~ a v e  as alleged in Paragraph 16 of 

se are accounts of the BL4 ad BZA 

15. M ~ h a ~ e  t ~ v e ~  il  yea^ subse¶~ent to the expiration of the Contract, 

BIA sent it a letter dated April 19, 1993, p ohave of its “intent to exercise 
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the renewal option 

letter,” well-settle 

negotiate a new C 

to amend and delete ce 

ively al~eges tliat, pursuant to the “black 

ateral offer by BIA to 

y since BIA’s offer sought 

16. Mohave ofthe Co~plaint and 

affirmatively alleges 

in good faith. Moltmve also af 

the terms of the I982 Contract, in 

olesale electric service contract 

it  had no duty to do so under 

IA of the Contract’s impending arch 1992, it i 

exercise its option to renew. Mohave 

aph 19 ofthe Complaint and 

affii-matively alleges that Mohave could not ac~nowle 

because Long Mesa was in the service area o 

by BIA in Paragap e C  e s c ~ ~ ~ ~ v ~  newsletter sent to Mohave’s 

members, not a filing with ACC. As a mass ~ n f o ~ ~ a t i o ~ a ~  ~ i a i l i n ~ ,  the newsletter had no 

legal or binding effect. 

certificate, franchise. li 

for the authority fiom the 

illegal. 

a was in its service area 

, the document referenced 

vely alleges that it had no CC&N or similar 

vide service at Long Mesa. But 

i s  service would have been der the C o n ~ a c t ~  p 

18. 

19. Mohave aplis 21 and 22 of the Complaint and 

Mohave denies the all~gations i 

affirmatively alleges that Mohave’s actions a 

42 
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i cco~oda t ion  to 

;onditions of a ne 

ent on the terms and 

s 23,24, arid 25 of the 

le to negotiate a new 

e Nelson substation. 

these paragraphs were 

mated as an a c c o ~ o d a t i o n  and GO bas the fiduciary duty and trust 

*esponsibility to serve the Tribes and 

o customers on tribal lands. hfo 

vholesale electric service c o ~ ~ ~ ~ ~ t  

iervice on behalf of B1A. 

deliver retail electricity 

a~vely  alleges that without the 

ave could riot lawfully provide 

21. Mohave denies the a~~egat~ons in P f the Complaint that it quit 

;laimed the property to BIA. 

ibandoned the real andlor 

&e License Agreement” (this License is now 

at it quitclaimed and 

expired rights-of-way and a “Pole 

in Paragraph 26. 

22. Mohave denies aph 27 of the Complaint and 

iffirmatively alleges that upon a ~ a ~ ~ d o n  

ipon land, the property reverts to its fee s i ~ p ~ e  owner, 

rustee of federally-reco 

iffirmatively alleges that bec 

:ertificated area, the ri 

31A wholesale electric services c o n ~ ~ c t ,  

rson~l property? including fixtures 

this instance is either BIA, as 

elves. Further, Mohave 

e electric selllice in the 

c ~ n ~ a ~ t s  w e r ~  e ~ t ~ ~ e d  into in furtherance of the 1982 

 act is now expired, the real and 
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personal property i h 27 became unnecessary and useless 

surplus. Mohave’s spose of “ ~ s u b s ~ n t i a ~ ’  

properties of the ~ooperative. Tn accor 

holding in Babe I ~ ~ ~ s ~ ~ ~ ~ ~ ~ ~ ~ ~  v. A ~~~~~~~~ 

1982 Decision, Mohave made proper sion Line was surplus and 

without the Contract, no lon~er  “nec~ss 

Mohave’s public. Mohave a ~ ~ ~ ~ a ~ ~ e l ~  alleges that, ~ c c o r d ~ g  to A.R.S. 5 40-285(C), the 

sale, lease or other disposition 

performance of its duties to t 

alleges that, based on the C o I ~ i s s ~  

Commission’s peimissi 

is no longer necessary or useful. 

ie ~ r ~ z o ~ a  Court of Appea.4’ 

sistent with the Commission’s 

mance of its duties to 

r useful to Mohave in its 

. Mohave moreover affirmatively 

not need to obtain the 

~ 2 ~ ~ ~ 0 ~  to sell, lease or ot~eiwise dispose of property that 

23. Mohave a S e ~ t e m b ~ r  12,2003, as 

alleged in Paragraph 28 

abandoned and BIA (or the Tribes 

fiduciary duty to continue 

the Tribes’ reservation which Mohave had ~ r o ~ d e d  as a ~ o u ~ e s ~  and accommodation to BLA. 

24. Mohave admits, as omplaint, that it sent a letter 

r itself. Mohave admits, as a courtesy, 

at~~7ely alleges that the line was 

l retail authority and 

IA and the Tribes accounts on 

to BIA dated ~ e p ~ e ~ b e r  2,2 

it gave BIA a 2-month service c t BIA has the authority, 

189 Ariz. 147. 939 P.2d 425 (Ark. App. 29975. 50 



I 

'CUIOS higation Project. 

to BIA at the Commissioii w~olesa~e  rate 

atively alleges that it has furnished electn 

have's 1990 rate case. 

3 1 of the Complaint and 26. Mohave denies the alle~ations in 

affirmatively alleges that it 

1982. Further, Mohave a f ~ ~ ~ a t i v e ~ y  alleges 

BIA and the tribes. 

a c ~ ~ ~ n t ~ n ~  to BlA every month since April 1, 

c c o ~ ~ ~ t i g ~  are within the control 1 

27. Mohave denies Complaint and 

affimatively alleges that BTA 

preserve and protect 

customers to which it is no 

continues to pay ~ o ~ a ~ e  for w 

resale. Mohave, together with APS and UNS continue to agree to rovide emergency 

overhead maintenance 

in meeting its fiduci 

d trust responsibility to 

rs ofthe Tribes, the IHS and 

retail electric service, 

~ ~ ~ i v e r e d  to it at the Nelson substation 

e ~ ~ a ~ o n - f o ~ - s e ~ c e s  basis to assist B 

28. Mohave denies the allegati~ns in P 3 ofthe Complaint and 

affirmatively alleges that all 

receive electrical service and 

sers on the Tribes' reservations continue to 

servic~ is the financial 

2 

3 

4 

5 

6 

experience and a ~ ~ ~ i ~  t 

charges. 

ills in order to confirm Mohave's 

25. Moliave admits ~ o ~ p ~ a i ~ i  t and 

affirmatively alleges that rates t 

determine and within BIA's 

ers are a matter for BTA 

's operations at the San 

II 
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responsibility of the Uni 

authority to continue su 

a ~ v e ~ y  alle~es that BIA has the lawful 

29. Mohave denies the omplaint and 

affirmatively alleges that, Ln 

United States, not the members of 

to provide retail electrical set-vice to the 

LHS. Mohave further alleges 

Federal government to have Mo 

fiduciary and trust oblig 

3pproximately 700 square miles to its service t e ~ i t o ~ .  

d trust responsibilities, the 

sociated with continuing 

elve accou~ts located on the tribal lands and the 

riake, ine~uitable and creates a windfall to the 

tates, meet the United States’ 

es and to be required to add 

30. In response to P 11 35 of the ~ o n ~ p ~ a i n ~ ,  Mohave admits that, despite 

being given two months of electrical service, 

billings to its retail customers, the Unite 

fiduciary duty to provide 

mangements to reasonably 

replace the expired 1982 a ~ ~ e e  

rather than comply with its fiduci 

to shift the economic bur& 

and have Mohave’s me 

ility to read meters and to prepare 

lave failed to fulfill its 

ers ofthe Tribes or to make any 

o ~ ~ ~ a c t  for electric sei-vices to 

. ~4ohave affirmatively alleges that the BIA, 

nsibilities, instead attempted 

have’s cooperative members 

3 1.  

32. ~ ~ o ~ ~ a v ~  denies omplaint and 

Mohave denies the ~ ~ e ~ a t i o n s  in 

a f ~ u ~ a t ~ v ~ l y  alleges it has complied with A.R.S. 
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33. ~ o ~ a ~ ~ e  de~~ies  a r a ~ a p h  38 of the Complaint and 

iffmatively alleges it 

iccordance with A.R.S. ~40-285(C). 

e ~ r a n s ~ i s s i o n  Line and right-of-ways in 

34. Mohave Ile ntained in Paragraph 39 and affirmatively 

rlleges that Mohave continues to offer to ~ a i n t a ~ n ,  repair 

it the expense of the Utiite 

lace the Tratismission Line, 

35. Mohave denies e prayer for reli ined in Paragraph 40 of the 

2omplaint is proper and avers that it s 

\/lohave requests the ACC to e 

e ACC. In the alternative, 

(A) Mohave’s c e ~ i ~ c a t e  e area identified in the CC&N 

on file and as set f o ~ t ~ ~  

(B) 

to BlA, under the l a ~ u l  a u ~ ~ o ~  

the records of the ACC; 

Mohave’s service under the n -expired I982 Contract was at wholesale 

re~gnt on the Havasupai and 

(C) 

the request of, as 

(I)) Mohave’s  obligatio^ is to provide olesale electrical service for 

resale at the Nelson subs 

Services provided at retail to ~~1~~ accou~i~s on tribal lands, provided at 

s a courtesy to; 

r its ACC-approved large commercial/ 

ve, is requ~red to pay any costs associated 

with upgrading facilities to meet l o c ~ ~  ~~~~~ 

(E) Consi s t e ~ t  

being compensate 

s a ~ b u t a b l e  to it; 

17or c o ~ ~ i ~ i i e n t s  of AFS, UNS and Mohave, upon 

ohave will assist the BIA in 

‘47 
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ent of c o ~ p o ~ i e ~ t s  of the Transmission 

Line; and 

(F) The twelve c u ~ t o ~ n e ~ ~  i ublic” and retail 

36. Mohave also denies any s of the C ~ ~ ~ l a i n ~ t  not specifically 

denied, admitted or o ~ e ~ - ~ ~ e  a 

37. As provided in atively alleges that die 

4CC is without jurisdictio~ t 

?omplaint. 

38. Mohave affi ainant’s Complaint fails to state a 

Aaim upon which relief may be grant 

Rule 12(b)(6), Arizona Rules of 

39. ~ o h a v e  has riot co 

cedures of the ACC and 

1 of its  search and discovery and therefore 

?eserves the right, in accordance with A.R.C.P 8(c), 

be discovered to be applic 

~ a t i v e  defenses as may later 

40. 

may constitute an 

set forth in the rules 

Procedure wliich may be revealed dur in~  or as 

this matter. 

Mohave reserves any right, ~ e f e ~ ~ s ~ ,  c l ~ ~ ~ n  or ot~ier matter it may have which 

aim or similar action, including those 

le 8(c), Arizona Rules of Civil 

iy or other proceedings in 
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41. Mohave a1 

rules and proced~es of t  

to assert all defenses set forth in the 

le 12(b), A ~ z o n a  Rules of Civil Procedure. 

that the BIA has failed to state a 

claim upon which relief can be ~ r a n t e ~  under A.R.C.P 12(~)~6) .  None of the allegations in 

the BIA’s Complaint, even when taken as true for 

marshaled in any manner to 

40-285. Mohave has not disposed of an asset “necessaiy or useful” in the performance of 

Mohave’s duties to the public. The B1A is not entitle 

to this statutory provision. 

ose is Motion, can be 

e n e ~ e s s a ~ ~  elei~ents for the alleged violation of A.R.S. 9 

under any legal theory related 

What is really at the hemt of the ~ o t ~ p l a i ~ t  file with die Commission, is BIA’s 

attempt to resurrect the Contract that 

renegotiate. However, 

willing to concede, BIA now tunis to the Co~nm~ssion to aid arm 

imbue the C o ~ i s s i o n  with j 

electric power delivere 

tariff rate, by seizing upon Mohave’s 

to avoid its own ~ d u ~ ~ a ~  duties 

burden on the u n w i ~ n ~  COO 

fix the Commission’s jurisdictional defect. 

Rule 12(b) of 

situations where a c o ~ p ~ a ~ ~  

has selected. Here, not only is the Commissi~rm outsi 

claims fail because, as a m a ~ ~ r  of  law 

ts fias expired and wants to 

n a ~ ~ e  to ~ e n e ~ ~ ~ a t e  more favorable terms than Mohave is 

et it. BIA attempts to 

on over an expired Contract involving wholesale 

f Mohave at Mohave’s approved 

Line. This is BIA’s last ditch effort 

to the Tribes and to foist that 

. However, BIA’s trickery cannot 

ules of Civil Procedure is intended to deal with such 

BIA, is not enbt le~ to go forward in the foium it 

e of its jurisdiction, but BH’s 

fact, there is no support for its claims. Based on 
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he foregoing, ~ o h a ~ ~ e  res 

:omplaint with prejudice. 

~ ~ E R E ~ O ~ E ,  having filed this n t  Zly answered the 

zotnplainant’s Com~~aint,  uests the C ~ ~ n i s s ~ o n  to enter an order as 

Ollows: 

1.  

2. 

3. 

4. 

f of ve as requested herein; 

For an Order against ~om~la inant ,  to the ~xtent ~ ~ ~ i ~ e d  by law, for Mohave’s 

a ~ ~ ~ i ~ y s ’  fees i n c ~ ~ e  in this proceeding; and 

For such other and further relief as the Court deems just and appropriate 

DATED this 5th day o ~ O c t o b ~ r ,  2 

, SULLIVAN, 
, P.L.C. 

Michae~ A. Curtis 
W i l l i ~ ~  P. Sull~va~i 
Larry K. Udal1 
Nancy A . ~ ~ n ~ o n e  
2712 North 7th Street 
Phoenix, Arizona 

~ h ~ v e  Electric Cooperative, he .  

Original and t ~ ~ r t e e n  
the foregoing filed thi 

Docket Control Division 
ARIZONA C O W 0  C 
1200 West Washin~on ~~~e~ 
Phoenix, Arizona 8500’7 
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Dwight Nodes, Esq. 
Administrative Law ~ ~ d g e ~  
ARTZONA COWORAT10 lSSl 
1200 West Washington Street 
Phoenix, Arizona 85007 

Christopher Kempley, Esq. 
Chief Counsel, Legal Division 

I200 West Washington Street 
Phoenix. Arizona 85007 

ARIZONA CORPORATION c o ~ ~ r s s ~  

Ernest Johnson 
Director, Utilities Division 
ARlZONA CORPORATION ~ O ~ ~ ~ S S ~ O ~  
1200 West Washin~on Street 
Phoenix, Arizona 85007 

Paul K. Charlton 
US Attorney' s Office 
40 North Central, Suite 1200 
Phoenix, AZ 85004-440 
Attomeys for the BIA, Havasupai and H u a ~ a p ~  N 

tigs\MOT2DTShfISS -Final version IO-4-05.doc 
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COMMT S SIONERS 

WlLLIAM A. MUNDELL 
MARC SPITZER 
MIKE GLEASON 
KRISTTN K. MAYES 

JEFF HATCH-MILLER, ~ ~ ~ R ~ A ~  

[N THE MATTER OF 
BUREAU OF RVDTAN 
STATES OF AMERICA, 
ELECTRIC COOPER 
SERVICES TO THE 
HUALAPAI INDIAN 

OCKET NO. E-01750A-05-0579 

VE ELECTRTC COOPERATIVE 
STATEMENT OF FACTS 

There is no dispute be 1A regarding the facts material to 

this matter. Even if such a dispute existe 

the non-moving p 

i s ~ i s ~ ,  facts most favorable to 

levant facts follow. 

1. On October I, 198 1, the BIIA and ~ o ~ i a v e  entere into a ten (10) year electric 

utility contract (the “ ~ o ~ ~ t r a c ~ ” )  for  io^^ and provision of electricity on a seventy 

(70) mile electrical power line ~‘Trans~iss ion Line”) from the Nelson substation (just inside 

Mohave’s certific apai Indian tribal lands. 

r line is outside of Mohave’s 

2. TheContr of the Contract for two additional 

ten (10) periods. [See, Complainant’s ~ x ~ i b ~ t  1. 

enced on April I, 1982. [See, 

Co~nplainant’s Exhibit 4.1 
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ave was required to provide all funds 

sion Line and owned the Transmission necessary for the cons 

Line once it was 

abtained these const~ction 

4griculture’s Rural Utilities Services. 

No. I, p. 6.1 Mohave 

from the United States Department of 

5. The Contract would pay a wholesale rate for electricity, 

ES,” which included, in part: (1) operation p& an annual amount as ‘‘ 

md maintenance expenses; (2) the cost of 

replaced facilities; and (e> cost 

this Contract. [See, Complainant’s Exhibit I, Ad~end 

~ ~ ~ i ~ a l  book value of the 

ements that Mohave constructs as a result of 

NO. 1, p. 6-8.1 

6- The Contract at “the Government shall utilize the electric 

mergy supplied under this Contract only in c 

tribes or their customers or for such other us 

Zxpansion of the needs re1 

th the needs of the respective Indian 

by ~iv~rsification or 

~ a ~ a n t ’ §  Exhibit I, Addendum No. 1, p. 

8-9.1 

7. Electric service ~ ~ g r  enced in February 1982. BIA was sent its 

first bill requesting payment for the w ~ ~ ~ l e s a l e  g ~ i e ~ ~  

[Respondent’s Exhibit N.] 

ohave in March 1982. 

8. In a letter 93, ~ o n ~ a c t i n g  Officer confirmed the 

Hualapai Tribe’s imposition of a posses so^ tax 

Fmding that the Line was a ‘‘ 

r ~ ~ ~ s ~ ~ i s s i o i i  Line, specifically 

a “d~stribution” line. 
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9. Neit~~er ewed t e ~ o r ~  the expira~on of the Contract on 

March 3 1, 1992. 

18. Over a year after the e ct, in a letter dated April 19, 1993, 

BIA admitted the  ont tract ha ~ ~ ~ 1 a i n ~ ~ ~ ’ s  Exhibit 4.1 

1 1. Notwithstanding BIA’s a ~ ~ ~ s s i o t ~  that “t of this contract was for ten 

years and has since expire Mohave that it was notifling Mohave 

Electric of its intent to exercise its o tion to renew the Contract, provided that: 

Prior to exercis to re -ne~o~ate  
existing contract. Th e to cons~ct ion  of overhead 
transmission andlor dis as completed and the 
Government reimburse th the construction. 
Therefore, some of this language needs to be d ~ ~ e t ~ d .  

[See, C o m p l a i n ~ t ~ ~  Ex 

12. Mohave advised 

Contract had expired in 1992. 

13. Mohave a 

o u ~ ~ ~  co~es~ondence dated June 15, 1995, that the 

1A on June, 6, 1996 that it intended to quit-claim and 

abandon its interest in the ~ransmission Line. ohave also informed BIA that it had 

relocated its metering equipment to Mohave’s  els son su 

certificated area. [See, Co 

, which was within Mohave’s 

14. On March 6, 2002, BIA f o ~ a r d e d  a letter ohave, purporting to “exercise 

year period from April I, 2002 its option to extend the brevi 

through March 3 1,2012.” Su 

Solicitationhfodification of Contract” form, desc~bed 

Modification IAW Contract Terms and Co 

the Contract terms by: 

entat~on, i ~ c l u d ~ n ~  an “Amendment of 

ut-ported renewal as a “Unilateral 

ent unilaterally amended 
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IES CHARGES,” 

ment to MEC for the 

documen~ng those charges. 

[See, Complain~~t’s Ex 

15. While BIA ~ i l a t e r a l l ~  made its o ~ n  anges to the Coiltract, it objected to 

what it characterized as ave’s ~~uni~ater c~ange in the point of metering and billing fiom 

Nelson substation” and certain billing ~ractices rela~e to ~ o h a ~ e ’ s  ~ o ~ i t l t l y  charges. [See, 

Complainant’s Exhibit 10.1 

16. On March2 ave res to BIA’s attempt to unilaterally 

resurrect and amend the long-expired C o n ~ a ~ t  d a t e  a new one. [See, 

Complainant’s E,xhibit 1 X .I 

17. On Januaiy 21,2003, ~ o h a v e  an a Se~lement Agreeinent in the 

United States Court- of Claims. In this ~ e t t l e ~ e n t  A ement, BIA relinquishes all actual and 

potential monetary c1 . for past (i.e., incurred on or before January 

15, 2003) payments, including pay~ents  made to “Faciiities Charges,” except 

those claims based on fraud or ~ ~ r n e ~ t  of ACC approved tariffs. 
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18. On April irector’s passed a resolution 

determining that the Tr 

performance of Mohave’s duties to the pu~l ic  i t  se 

Respondent’s Exhibit K. 

er “necessa~y or useful” in the 

lution is attached as 

19. On July 23, 2003, Mohave informed BIA that it had issued and recorded a 

‘Notice of Quit Claim, ~ o n v ~ y a n c e  

Property,” transferring the ~ r ~ s ~ ~ ~ ~ i o n  Line to the IA and the Tribes “to be shared in such 

proportions and relationships as you may estab~is selves.” Mohave also 

reminded BLA that the ~ a n s ~ e ~ e  e not within Mohave’s certificated service area 

md that no Tribe has authorized Mohave to serve it. [See, C o ~ p l a ~ a n t ’ s  Exhibits 12.1 The 

ent of Interest and Abandonment of 

p i t  claim deed is ~ o ~ p l ~ a I ~ t ’ s  It 13. 

20. On February 4,2005, to the United States 

Department of Agriculture’s Rural Utilities 

had on the Transni~ssion Line. 

pursuant to Mohave’s Mortgage Do 

RUS release a partial lien it 

ent-s Exhibit L]. This request was made 

7C.F.R. tj 1717.616. RUS 

released the partial lien it he1 

finding the transfer met all ~equi re~ents  of 7 C.F. R. tj  17 17. 16. [See, Respondent’s Exhibit 

e Trans~ission Line in response to Mohave’s request, 

MI 

21. On Septe e Licens~ ~ ~ ~ t e d  Mohave by the Boquillas Cattle 

Company related to the ‘Transmission Line t e ~ i n a t e d  y its e ~ p ~ e s s  terms. 

22. By  pera at ion of s, the rights-of-way granted to Mohave by the 

Tribes expire in 2012. 
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Navajo who recently testified 
at a court hearing 

property have been running 24 
hours a day, seven days a week 

MARK HENLWHE ARI~ONA REPUBLIC 
Elouise Cobell‘ talks to Gila River 

morning and the Salt River 
Pima-Maricopa Indian Com- 
munity and the Tohono O’od- 
ham Nation later in the day. On 

individual Indians about 
where we are and tell them. 
about the dirty’ tricks the gov- 
ernment is playing,” she said. 

Lawyers say the. govern- 
ment has lied to the courts and 
been sanctioned 

would have to sue €or this,” Co- 

publican Sen. John McCain. 

’ told me he would work as hard 

rigpedoff, someone else is get- 
ting rich,” he said. “There’s a 
great resistance to change.” 
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Feds want Indian royalties judge removed 

Judge described Justice Department as 'disgracefully racist' 

WASHINGTON (AP) -- The Justice Department took the unusual step of asking that a new judge 
be assigned to a 9-year-old lawsuit by American Indians seeking a century's worth of unpaid oil 
and gas royalties. 

U.S. District Judge Royce Lamberth has been highly critical of the Interior Department for failing to identify how much 
money Indian tribes are owed. Last year the judge held Interior Secretary Gale Norton in contempt of court. 

Lamberth's "legal errors and unconventional case management" are impeding an accounting of the royalties, the Justice 
Department said Monday in a 20-page filing asking a federal appeals court to order a change in judges. 

The Justice Department said that a July 12, 2005, ruling by Lamberth "is unlike any other judicial opinion that we have ever 
seen." 

The department criticized Lamberth for making a "gratuitous reference" to murder, dispossession, forced marches and 
other incidents of cultural genocide against the Indians. 

Lamberth's ruling, the Justice Department complained, described the Interior Department to be a "dinosaur - the morally 
and culturally oblivious hand-me-down of a disgracefully racist and imperialist government that should have been buried a 
century ago, the last pathetic outpost of the indifference and anglocentrism we thought we had left behind." 

The government's problem is not the judge, said Dennis Gingold, lead attorney for the Indians suing the government. 

Gingold said the government's problem is the district court calling it to account for "100 plus years of bad facts, its pattern 
cf unethical behavior, and its persistent strategy of diversion, delay and obstruction." 

In 1994, Congress found problems with the Interior Department's administration of 260,000 Indian trust accounts 
containing $400 million. 

The Indians allege the department mismanaged oil, gas, grazing, timber and other royalties from their lands dating to 
1887. Elouise Cobell of the Blackfeet Indian tribe and others sued in 1996 to force the government to account for billions of 
dollars belonging to about 500,000 Indians 

The Indians say they are willing to settle for $27.5 billion. 

Sen. John McCain, R-Arizona, has criticized the government for having "never really even made any serious attempt at 
keeping track of the revenues" it owed the Indians. McCain says, however, that the $27.5 billion figure is "just way out of 
sight." 

Copyright 2005 The Associated Press. All rights reserved.This material may not be published, broadcast, rewritten, or 
redistributed. 

Find this article at: 

http://cnn. worldnews.printthis.clickability.com/pt/cpt?action=cpt&title=CNN. corn+-+Feds+. . . 9/2/2005 
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Testimony. Elouise Cobell testifies before the House Resources 

Testimony by Elouise Cobell 
IIM Trust Beneficiary 
Before the House Committee on Resources 
February 6, 2002 

Thank you, Mr. Chairman, for this opportunity to address the Committee on the issue of reform of the Individual Indian Moni 
The history of mismanagement of the IIM trust is long and tortured, but it boils down to three "must-do's'': 

- The llwl trust system must be fixed. The Secretary of the Interior has ignored the will of Congress and misled Congress foi 
Since December 1996, the Interior Secretary has ignored orders entered by Judge Royce C. Lamberth of the U.S. District C 
District of Columbia. Nothing has changed. Since the Interior Secretary continues to breach the trust duties owed by the Un 
government to individual Indian trust beneficiaries and Congress clearly is unable to compel an obdurate member of the Prf 
Cabinet to obey the law and discharge the trust duties conferred on her by Congress, it is time for Judge Lamberth, with the 
Congress, to place the llM trust in receivership. 

- The IIM beneficianes must be provided an accountmg. Reportedly, at least $500 million a year in trust revenues is general 
individual Indian-owned lands. Where is the money? The Interior Secretary has demonstrated through the fraud she has pe 
the United States District Court and the United States Court of Appeals that she no longer should be trusted to manage or i 
Individual Indian Trust funds. 

- Restitution must be made. True trust reform will require a re-statement of the Individual Indian Trust. More than $100 billio 
deposits, interest and accruals remains unaccounted for We hope that this year, Judge Lamberth will set a trial date to dett 
amount due to the individual Indian trust beneficiaries. 

Mr Chairman, the IIM trust is supposed to be the mechanism by which revenues from Indian-owned lands throughout the V 
are collected and distnbuted to approximately 500,000 current individual Indian trust benefictaries. This trust is a vital lifeline 
Americans, many of whom are among the poorest people in this country. Where I live, in Glacier County, Montana, the hon 
Blackfeet Nation and one of the 25 poorest counties in the United States, I can tell you that many people depend on these 
the bare necessibes of life. These trust checks are not a luxury. Trust funds are not a handout or an entitlement program. It 
important to keep in mind that this is our money - revenue from leases for oil and gas drilling, grazing, logging and mineral 6 
Indian lands This Individual Indian Trust was devised by the United States government and imposed on Indian peoples ma 
century ago As trustee, the United States and each branch of the federal government has the highest legal and fiduciary re 
manage the Individual Indian Trust in a scrupulously professional manner, exclusiveiy for the benefit of Individual Indian Tri 
benefici a nes 

Unfortunately - as you and many of the members of this Committee are well aware, Mr. Chairman - this has been, and remi 
broken trust. The mismanagement of the Individual Indian Trust by the United States government for more than 120 years i 
disgrace. The refusal of the Executive Branch to fix it is appalling. The failure of Congress to act decisively to hold the lnteri 
accountable for her malfeasance is disturbing and indefensible. Since we initiated class action litigation in 1996 to enforce t 
obligabons owed by the United States to individual Indian trust beneficiaries, I have said many times to our legal team that t 
government's bad faith and misconduct simply cannot get any worse. And each time I've been wrong. It gets worse and WOI 
in spite of humiliating courtroom defeats, in spite of scathing reports by court-appointed watchdogs and the government's 01 
and experts, in spite of shameful n e w  coverage and editorials in the media, and in spite of repeated warnings and admonit 
Congress. The Interior and Treasury Secretaries' malfeasance strains the limits of our language. The courts and Congress 
some of the strongest rhetoric I have ever seen to describe the injustice being done to the individual Indian trust beneficiant 
Secretary of the Interior, the Secretary of the Treasury and the Attorney General fight on against us and defend the legally i 
indefensible Why? Where has Congress been while this mugging has gone on for nearly six years a few blocks away from 
room? Where is the outrage from this body? Why has Congress turned its back on Indian people again? 

Mr. Chairman, I would like to make this clear at the outset to the members of the Committee: Hundreds of thousands of Am 
the individual Indian trust beneficiaries - have won decisively at every stage of this litigation. More than two years ago - in D 
we won a landmark decision at the U.S. District Court. The Justice Department appealed that decision, and we won unanirr 
appellate level a year ago - in February 2001. Two members of President Clinton's Cabinet - Messrs. Rubin and Babbitt -- 
contempt of court in February 1999 for violating court orders and covering up their violations, and the taxpayers paid their $ 
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Now we are in the middle of a contempt trial for Secretary Norton and Assistant Secretary for Indian Affairs Neal McCaleb fl 
court orders and for perpetrating a fraud on the court, and I have no doubt that they, too, will be held in contempt. Tens of n 
dollars have been appropriated by this Congress to defend the fraud, deceit and malfeasance of the Interior Secretary and t 
Secretary. 

Judge Lamberth already has ruled that the Secretary's abject failure to provide even minimal computer security protection fc 
Indian trust data and trust funds is contemptible on its face. She also faces charges of failing to begin to provide an historic: 
the individual Indian trust beneficiaries (more than seven years after Congress ordered them to do so and more than two ye 
Lamberth ordered them to do so), and submitting false report after false report to the court. Despite being ordered by Congi 
courts to reform the trust and provide the historical accounting, testimony in the contempt trial going on now shows that the 
the Interior has done nothing - nothing - to comply. The Administration's mindless battle to prolong this case - in the face of 
is an indefensible waste of judicial resources and an insult to both Native Americans, taxpayers and anyone with integrity. 

Mr. Chairman, the individual Indian trust beneficiaries have asked Judge Lamberth to strip control of the trust away from the 
the Interior and place it temporarily in the hands of a receiver. If Judge Lamberth finds Secretary Norton in contempt, as we 
will clear the way for the judge to do just that. The judge has said in court recently that he is proceeding carefully in this con 
giving the government all the rope it wants - because no court has put an agency of the Executive Branch into receivership 
this nation. But that is exactly where we are headed. And it will be a fine day when it happens, too. I would like to return to t 
moment to explain why we have asked for receivership, why a receiver is immensely preferable to Secretary Norton's ill-ad! 
minute reorganization plan for the RIA, and why the support of Congress for receivership is important. 

If the Secretary is found in contempt and the Individual Indian Trust is placed, at last, in the competent hands of a receiver, 
move to trial on the final issue - a restatement or correction of the Individual Indian Trust balances - before the end of the yc 
course, to the court's discretion and schedule). In 1999, Judge Lamberth and the U.S. Court of Appeals ordered the Secret: 
and Treasury to provide individual Indian trust beneficiaries with an historical accounting of "all" trust revenues, withdrawals 
However, Mr. Chairman, Interior has done nothing. A senior trust official testified last month that Interior "is not yet at the str 
an accounting. In fact, he testified that Interior offiaals are still debating internally what the term "historical accounting" mea 
Norton's most recent Quarterly Report to the court acknowledges that her department's trust reform master plan has been E 
million consultant's report to Interior advises starting over..Even if Interior and Treasury were acting in good faith, they are u 
provide an accounting because they have destroyed, and continue to destroy, the individual Indian trust records {making thi 
debacle seem to be trivial in comparison). They also have spent $36 million "so far" on a new trust accounting computer syr 
not work and will have to be scrapped. 

The bottom line is that the Bush Administration is under court order to account for more than $100 billion in Individual lndiar 
and has utterly refused to do so. Judge Lamberth will decide in the upcoming trial how much of those funds must be restore 
stated IIM trust balances. That figure is yet to be determined finally, but if we go to trial it likely will be much more than $1OC 
this impending financial train wreck and continuing legal humiliation - despite the oaths that the government's lawyers take i 
the court -the Interior Secretary, the Treasury Secretary and the Attorney General march on, too arrogant to enter into goo1 
settlement discussions that could cut this fiasco short, spare the court's time and energy and somewhat soften the Executiv 
dishonor. 

Mr. Chairman, I believe it would be helpful at this point to summarize very briefly the history of the Individual Indian Trust ar 
Executive Branch has arrived at this state of disgrace while Congress has turned its back on Indian people. 

The IIM trust derives from the 1887 General Allotment Act (the "Dawes Act"), which, as Judge Lamberth has noted, was "dr 
for the land holdings of the tribes." [Judge Lamberth's Dec. 21, 1999 decision in the Cobell case contains a concise history 
posted on the Cobell plaintiffs' web site at www.indiantrustcom, under Court Rulings.] Under Dawes, tribes were paid for th 
each head of household was allotted property, usually 40-, 80- or 160-acre parcels. The land left over was opened to "non-I 
settlement. The allotted lands were held in trust by the United States for the individual Indians. For more than 120 years, thc 
Department, and specifically the Bureau of Indian Affairs, has overseen the leasing of these allotted lands on behalf of the c 
and their heirs. Revenues from these leases have been collected by Interior and supposedly held, invested and disbursed t 
beneficiaries by the Treasury Department. 
From the beginning, this system has fallen prey to abuse, corruption, neglect and incompetence. As the U.S. Court of Appe 
District of Columbia Circuit said in its Feb. 23, 2001 decision upholding Judge Lamberth, "The trusts at issue here were crei 
hundred years ago ... and have been mismanaged nearly as long." Incredibly, since 1887 the management of the IIM trust hi 
steadily better, but steadily worse. It is worse today than it was in 1996, when we filed our lawsuit. Just to quote one brief p: 
Judge Lamberth's 136-page opinion: 

"It would be difficult to find a more historically mismanaged federal program than the [IlM] trust .... The court knows of no otht 
the American government in which federal officials are allowed to write checks - some of which are known to be written in e 
amounts - from unreconciled accounts - some of which are known to have incorrect balances. Such behavior certainly woul 
tolerated from private sector trustees. It is fiscal and governmental irresponsibility in its purest form." 

The glaring mismanagement of the IIM trust was exposed (not for the first time, or the last) by the House Committee on Go) 
Operabons, in its landmark 1992 report entitled "Misplaced Trust: The Bureau of Indian Affairs' Mismanagement of the lndiz 
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which was spearheaded by the late Rep. Mike Synar (D-OK). Citing the trust's "appalling mismanagement," Mr. Synar liken 
to "a bank that doesn't know how much money it has." 

The Synar Report led to passage by the Congress in 1994 of the Indian Trust Reform Act. In an attempt to end Interior's ch 
incompetence in running the llM trust, the act established a Special Trustee for American Indians to oversee reform. A Levc 
filled by a presidential appointee who is subject to Senate confirmation, the m i c e  of Special Trustee was expected to provil 
leadership and accountability that trust reform had been lacking. Sadly, that has not been the case. 
On June I O ,  1996 - after years of runarounds from Interior and the BIA, and convinced that they would have to be forced to 
llM trust - we filed our class action lawsuit against the Secretaries of the Interior and Treasury. Judge Lamberth split our coi 
issues - reform of the trust, and a re-statement of the accounts. On Nov. 27, 1996, the judge also ordered Interior and Trea! 
all existing IIM trust documents and to produce relevant documents and records to the plaintiffs. In fact, destruction of recor 
documents, including e-mails written by government lawyers in this case, has continued throughout the life of the litigation. 
Babbitt and Rubhwere held in contempt by Judge Lamberth in February 1999 for ignoring the document order, and the jud 
subsequently appointed a Special Master, Alan Balaran, to oversee the government's compliance. Unknown to'all of us at t 
Treasury had destroyed an additional 162 boxes of trust records during the contempt trial. Treasury and Justice Departmen 
waited 13 weeks to inform the court. 

After a nine-week tnal on the first issue - how to fix the system - Judge Lamberth ruled on Dec 21, 1999 that the United Stz 
provide an historical accounting for "all" IIM funds He ordered lntenor and Treasury to reform the trust, and required quarte 
Interior on its progress 
Testimony in the Norton-McCaleb contempt tnal has shown that for more than a year after Lamberth's decision, officials ant 
Interior and Justice did nothing about an accounting and little about trust reform They believed that Lamberth had exceede 
and hoped he would be overturned by the appeals court What acbons lntenor and Justice did take were dnven by their litig 
and in support of their appeal, with no regard for the IIM trust beneficianes A senior trust official, Principal Deputy Special 1 
Thompson, testified that today - more than two years after Lamberth's decision - not a single IIM account has been certmed 
("It really makes you wonder why I'm sitbng here, doesn't iV said Judge Lamberth ) 

On Feb 23, 2001, a three-Judge panel of the U S Court of Appeals for the D C Circuit unanimously upheld Judge Lambert 
day, a senior Interior Department official sent a memo to the Special Trustee exposing the department's trust reform efforts 
department's trust reform plan, he wrote, was based on "rosy projections" and "wishful thinkng." "Posturing for the court .s 
the primary influence on objecbves and guidelines " Eventual disclosure of the memo by the Jusbce Department led Judge 
appoint a Court Monitor to assess Interior's true progress on trust reform and the veraaty of its quarterly reports to the cour 

Four scathing reports by the Court Monitor, Joseph S. Kieffer Ill, since his appointment in May 2001 form the basis of four c 
charges against Norton and McCaleb (Court-ordered trust reform, said Kieffer, "is a chimera. The trust reform ship has bee 
cynical observer would go so far as to say it never left dry-dock; rotting there.") A separate report by Special Master Balarar 
lack of computer security for llM accounting data led to a fifth count of contempt. (it is Balaran's report that Judge Lamberth 
prima facie case for contempt ) This past Friday, Mr. Kieffer issued two more reports. They only add to the searing indictme 
Norton, Secretary O'Neill and Attorney General Ashcroft in this matter. The Kieffer reports document a shocking pattern of r 
statements and outright lies to the court in the quarterly reports submitted by the Interior Secretary. Starting with the 3rd Qu 
in late summer of 2000, the Special Trustee, Thomas N. Slonaker, began to include his own independent comments, suspe 
project managers in the field were painting a false picture of their trust reform progress. By the 7th Quarterly Report last fall 
refused to verify the accuracy of the contents. Pressured by lntenor lawyers to verify the report, other senior trust officials ai 
because, they said, "certifying the 7th Quarterly Report would border on the foolhardy." 

"No senior DO1 official would touch that report with a IO-foot pole," said Kieffer, who found that Norton had submitted to the 
untruthful, inaccurate and incomplete" report. Judge Lam berth has since ordered Secretary Norton to sign all future quarter1 
personally. (In her 8th Quarterly Report, submitted last month, Norton says her signature "reflects my belief that my person; 
in the Report are true ..") 

Balaran's report on the lack of computer security is equally disturbing. With court permission, he hired experts who easily hi 
IIM trust accounting system and created a phony account without being detected. Balaran has recommended to Judge Larr 
system be placed in receivership. 

With her credibility in tatters and faced with the virtual certainty of contempt, Secretary Norton and her inner circle of senior 
now proposed a drastic reorganization of trust responsibilities into a new Bureau of Indian Trust Asset Management. Becau 
done this so late in the day and so suddenly - and without proper consultation with tribes, as required by law - her actions a 
desperate attempt to stave off contempt. The proposal has met with very strong opposition throughout Indian Country. Amo 
would merge the tribal trust with the IIM trust under one entity, ignoring the trusts' two distinctly different functions, constitue 
histories. This plan will undermine - not protect -tribal sovereignty. It will violate the IIM account holders' own direct relation 
federal government, established by law. 

Ironically, Norton already has hired former Assistant Secretary for Indian Affairs Ross Swimmer to head this effort. She ignc 
that Swimmer was shqply criticized in the Synar Report for management failures involving the IIM trust. She ignores the fac 
- at best - has a "checkered' personal financial history. His BIA management included leading a misguided attempt to prival 
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trust, spending $1 million on the project and getting nothing in return. "BIA eventually paid Security Pacific [the bank intend( 
the trust] $934,512, but according to the Assistant Secretary for Indian Affairs [Swimmer], did not obtain any Benefits for the 
government .... Far from 'excusing' the waste of almost $1 million in tax dollars, the Bureau's inept handling of the Security F 
simply underscores the reasons why it should not have been awarded in the first place," the report concluded. 

Swimmer's hiring points up the most critical defect in the Secretary's proposal: It would leave the trust in Interior's control, a. 
the same inept managers. It is crystal clear from the long record of IIM trust mismanagement that it Is time - past time - to rc 
from Interior's grasp and place it temporarily in the hands of a receiver. The IlM beneficiaries deeply deserve a trust run by 
experienced professionals, with commercial standards of accountability. Fixing the system is a crucial component of trust re 
becomes even more so as we draw closer to Trial Two and the issue of re-stating the accounts. The h ~ o  must go hand-in-h 

Mr. Chairman, it is our hope that this Committee and the Congress will terminate all appropriations needed by the Interior S 
Treasury Secretary and the Attorney General to continue their bad faith legal defense. Instead, we ask that you support the 
Indian trust beneficiaries' request for appointment of a receiver under the supervision of the judiciary as the only rational sol 
government to fix the Individual Indian Trust. Congress has appropriated more than $614 miilion for trust reform since 1996 
gotten virtually nothing in return - no accounting of Individual Indian Trust monies, no rehabilitation of the woeful system, no 
in information technology. The court and the Congress have not even gotten the truth from the Interior Secretary, in part bel 
her advisors do not know the truth and lack the qualifications and skill to learn the truth before they inflict more irreparable I- 
individual Indian trust beneficiaries. 

The Court Monitor's 6th Report to Judge Lamberth, which was made public last week, captures the lack of accountability ar 
arrogance that the individual Indian trust beneficiaries have experienced for decades from their government Kieffer said 

The Secretary's candor in the Eighth Quarterly Report is refreshing But the exacerbatton of the "ordinary human Inclinatton 
good news and ignore the bad was in the context of carrying out the highest fiduciary trust duties imaginable owed to the Ai 
by the United States government. Compare this comment on the human fallibility of DO1 and BIA officlals with the realizatioi 
reports were at the diredon of and for the consideration of a United States District Court A District Court that had previous 
Cabinet-level Secretaries and one Assistant Secretary in civil contempt for their and their subordinates' failure to overcome 
human inclination to lie or dissemble when bad news as wet1 as good was required by Court order to be reported by Defenc 
attorneys 

The Secretary's admission that activittes had been designated completed when "ltttle matenal progress is evidenl' is the mc 
comment in the enbre Eighth Quarterly Report The Secretary, in attempbng to prepare an accurate and complete quarterly 
now found what the Court Monitor has reported In every single Report to this Court -the reports have been untruthful The ( 
that nowhere can be found any indication that those who have commrtted or permitted these actions constituting contempt ( 
have been or will be held accountable No indicahon whatsoever that they will be forbidden to conttnue in supervisory or prc 
roles in the proposed BITAM and their conduct reviewed for disciplinary action and possible dismissal from their present PO 
within DO1 will hold these officials accountable for the past and present harm caused to the IIM account holders by their un; 
conduct and misleading reports that covered up and hid the most serious of their failures? Apparently no one, because the) 
leadership posibons involved wtth trust operations and related management and legal activities or have moved on to equiva 
positions within DO1 

Where also can be found the expressions of apology and remorse by these same execubves, managers and attorneys that 
subshtuted in the Eighth Quarterly Report for the repeated arrogant stances taken by the Defendants in the past seven falsc 
and incomplete quarterty reports and their legal defenses of them before this Court? 

These Indian Trust duties were no ordinary responsiklities or obligabons of the United States, no APA administrative functii 
harm, no foul" badminton game or walk In the park The Secretary's understanding of these human failings of her subordina 
deaf hears in Indian Country where the effect of these unreported failures has been and is so severely felt 

Reference need only be made to the present IT Security failure and Court-ordered shutdown The resultant loss of the incoi 
the most needy IIM account holders and Indian Tribes is a perfect example of the result of these ordinary human inclinabon 
held accountable for the TAAMS' failures or the failure to even address the IT Security lapses? Failures made aware to the 
months if not years ago by their own paid consultants, the GAO, and the Special Master 

What also will be the human inclination of Senators and Representatives on oversight committees regarding the appropnati 
monies for the Defendants to try to correct thts morass? And who will end up being harmed d the Congress might - understr 
reluctant to trust the Defendants to perform any better in the future, further delaying trust reform until a new agency can be 
staffed? None other than those same IIM account holders who have suffered so much for so many years at the hands and 1 
of the Defendants. 

Candor about your subordinates' human failings IS one thing, demonstrating how you will hold people accountable for their 1 
nonfeasance, misfeasance or malfeasance is quite another. This Court and Congress should require no less. 

Now is the time for the Congress to send a clear signal that waste, fraud and malfeasance are unacceptable and that it war 
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fit, experienced managers in charge of fixing this badly broken mechanism. This is a chance for all of us to stand up for fina 
professional accountability. I believe strongly that further appropriations for trust reform should be fenced in, to be used by i 
not the failed programs of the past or defense of the indefensible litigation. The Individual Indian Trust shoutd be put in the i 
of a receiver supervised by Judge Lamberth until it has been rehabilitated fully and restored to health. 

After the Court-appointed receiver rehabilitates the Individual Indian Trust, it is crucial that the lndividual Indian Trust remair 
in conformity with the duties of a true fiduciary and, therefore, is, above all, free of politics and bureaucratic fumbling. The Ir 
Trust already is one of the very few permanently and indefinitely appropriated funds of the United States, similar to the FDK 
Reserve Board and the Comptroller of the Currency. Therefore, like the Office of the Comptroller of the Currency vis-vis thc 
Department, the lndividual Indian Trust - after rehabilitation by crisis managers appointed by the Court - could be recast as 
bureau within the Interior Department. Independence within Treasury is reinforced because the Comptroller is appointed by 
for a fixed five-year term, and the Comptroller reports to the President, not the Treasury Secretary. And there is tittle doubt 1 
Comptroller of the Currency model has worked well under difficult circumstances since 1863. Instead of underwriting nonex 
reform, a skirted Trustee for the lndividual Indian Trust - protected from politics and funded with permanent and indefinite ay 
could hire the proficient managers desperately needed to ensure prudent management of this multi-billion dollar trust. The 
simple: stop playing politics with our money and our people. 

Our litigation has exposed an ugly story about arrogance and ineptness. But, with the help of this Committee, we can begin 
chapter. I appreciate this chance to testify and I would be happy to answer any questions. 

<< prev appearance nen 

02/05/02 Testimonv. Elouise Cobell testifies before the House Resources 

(< January j March Y 

http ://m. indiantrust. com/i ndex. cfm?FuseAction=Appearances.ViewDetail&Appearance-. . . 9/2/2005 





U.S. Seeks New Judge in Indian Trust Case Page 1 of 2 

S F G a b . t ~ m  wtmvsfqate c a  Return 
'o reguiar view 

U.S. Seeks New Judge in Indian Trust Case 
- By PETE YOST, Associated Press Writs; 
Monday, August 15,2005 

(08-15) 13124 PDT WASHINGTON (AP) -- 

The Justice Department took the unusual step Monday of asking that a new judge be 
assigned to a 9-year-old lawsuit by American Indians seeking a century's worth of unpaid 
oil and gas royalties. 

U.S. District Judge Royce Lamberth has been highly critical of the Interior Department for 
failing to identifl how much money Indian tribes are owed. Last year the judge held Interior 
Secretary Gale Norton in contempt of court. 

Lamberth's "legal errors and unconventional case management" are impeding an accounting 
of the royalties, the Justice Department said in a 20-page filing asking a federal appeals 
court to order a change in judges. 

The Justice Department said that a July 12,2005, ruling by Lamberth "is unlike any other 
judicial opinion that we have ever seen. " 

The department criticized Lamberth for making a "gratuitous reference" to murder, 
dispossession, forced marches and other incidents of cultural genocide against the Indians. 

Lamberth's ruling, the Justice Depadment complained, described the Interior Department to 
be a "dinosaur - the morally and culturally oblivious hand-me-down of a disgracefblly 
racist and imperialist government that should have been buried a century ago, the last 
pathetic outpost of the indifference and anglocentrism we thought we had left behind. " 

In 1994, Congress found problems with the Interior Department's administration of 260,000 
Indian trust accounts containing $400 million. 

The Indians allege the department mismanaged oil, gas, grazing, timber and other royalties 
from their lands dating to 1887. Elouise Cobell of the Blackfeet Indian tribe and others sued 
in 1996 to force the government to account for billions of dollars belonging to about 
500,000 Indians. 

The Indians say they are willing to settle for $27.5 billion. 

Sen. John McCain, R-Ariz., has criticized the government for having 'Inever really even 
made m y  serious attempt at keeping track of the revenues'' it owed the Indians. McCain 
says, however, that the $27.5 billion figure is "just way out of sight." 

URL : http : //s fgate . comlcgi-bin/arti cl e. cgi?file=/n/a/2005/0 81 1 Slnati ond/w 1 3 2402D08 .DTL 
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Indians Co 
Resolution 
Nine-Year-Old Lawsuit Against Interior Department on Trust Funds 
Appears Far From Settlement 

By Evelyn Nieves 
Waslungton Post Staff Writer 
Friday, August 5,2005; A13 

BROWNING, Mont. -- Nine years have ticked away since Elouise Cobell 
sued the government on behalf of as many as 500,000 Native Americans 
whose land the United States was supposed to manage. But the end of what 
has become the longest, largest class action lawsuit against the federal 
government remains nowhere in sight. 

Sometimes, when Cobell returns home here to the Blackfeet Indian 
Reservation in northwest Montana from Washington, where the case is 
being heard in U.S. District Court, she feels buoyed by a development she 
thinks might help settle the case once and for all. But the feeling is fleeting. 

Last week, a major court victory was still fresh; Judge Royce C. Lamberth 
had issued his most scathing critique of the Interior Department's handling 
of the Indians and the case. Lamberth cited Interior's "mismanagement, 
falsification, spite and obstinate litigiousness," among other failings, and his 
disgust was palpable. 

"Perhaps Interior's past and present leaders have been evil people, deriving 
their pleasure from inflicting harm on society's most vulnerable," he wrote 
in the extraordinary, 34-page July 12 ruling, which agreed with the 
plaintiffs' claim that the department's infomation was unreliable. 

But Cobell was preoccupied by a bill to settle the case that was introduced 
July 20 by Sens. John McCain (R-Ariz.) and Byron L. Dorgan (N.D.), 

#" 
RSITY 

chairman and ranking Democrat, respectively, of the lndian Affairs Committee. The bill, which the 
senators called "a starting point," was far from the remedy Indian leaders had hoped for, Cobell said. 
And she testified to that point. 

"This bill proposes a formula for accounting that looks at the trust records from 1980 to 2005," Cobell 
said when she returned here from testifying. "The judge has already ruled that Interior has to make an 
accounting going back to the beginning." 

CobeZZ v. Norton (for Interior Secretary Gale A. Norton) dates to 1996, but the complicated debacle 
some members of Congress have likened to a "Federal Enron" traces its origins back more than a 
hundred years. 

Under a forced arrangement, in 1887 the government divided much tribal land across the country, which 
it had not already taken, into separate, private allotments for Indians. It then leased individuals' land, 
which ranged from 40 to 160 acres, usually to oil, gas, timber, grazing or coal interests. The Treasury 
Department placed the fees into a trust and was -- and remains -- responsible for doling out checks to the 

http://www.washingtonpost.co~wp-dynlcontentlarticle/2005/08/04/AR200508040 1685-pf.. . . 9/2/2005 
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individual Indian trust beneficiaries . 

I 

But from the beginning, the plaintiffs say -- and the government has conceded until recently -5 the basic 
recordkeeping for these lands was botched. I 

I 

In 1994, six years after Congress began oversight hearings into the mismanagement of Indiaz t l r is ts 

and creating a plan for reforming the system. The 1996 lawsuit followed after the first special trustee 
resigned in protest of what he said were attempts to obstruct his efforts to reconcile accounts. 

Norton and her predecessor, Bruce Babbitt, have said it is impossible to provide a full historical 
accounting of the trusts -- there are said to be about 300,000 accounts, incorporating perhaps 500,000 
individual beneficiaries, with combined balances in the trust of $500 million to $800 million. 

I going back for decades, it passed a law ordering a special trustee to monitor the accounting of the trusts 

But Interior officials say that as they perform a historical accounting of the trusts ordered by Lamberth -- 
an effort costing $100 million so far -- their research, performed by using statistical sampling, has 
shown that the trust holders are owed little for their land. "If you use the facts that we have found so far 
in the accounting process, the number would be very, very low," James E. Cason, the associate deputy 
secretary for the Interior, told the Indian Affairs Committee last month. 

"In court, the plaintiffs seek a historical accounting but are now working hard to prevent that accounting 
from occurring," Cason added. "In Congress, they argue against providing hnding for that accounting; 
in court, they argue that the accounting is impossible. . . . Instead of an accounting, they want lots of 
money. 

This stace, fairly new in the history of the lawsuit, infuriates the plaintiffs. What they object to, they 
say, is the Interior Department's taking money from already underfbnded Indian health and education 
programs to fund its defense against the lawsuit. And they say Interior is basing its accounting on 
records that date only since 1985. 

Interior officials say the Indians keep shifting their figures on the amount of money the government 
owes them -- fiom more than $100 billion at one point to, most recently, $27.5 billion (the figure the 
plaintiffs announced in June as acceptable to settle the case). But the plaintiffs say their figure has 
changed because as court testimony fiom lnterior officials and court findings have shown, no one can be 
sure what is owed to trust holders. 

Last week the plaintiffs pleaded with the judge to keep computers holding trust data shut down. They 
argued that the information remained as vulnerable to hackers as it was four years ago, when Lamberth 
ordered a shutdown of all computers in the Interior Department after an Inspector General's report 
showed that a computer hacker could move or change trust account balances with ease. The judge has 
not yet ruled on the matter. 

From the start of the Indian trusts, accounting has been a problem. Allotment holders would receive 
Treasury checks with no additional paperwork. They were not told who leased their land, what it was 
used for, how much was used, or the price the company paid for obtaining the land's oil, timber or other 
resource. Allottees complained that they received checks - sometimes for as little as 2 cents -- that the 
government did not explain. Many say that practice continues. 

: Recent history has also revealed problems. 
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In 1999, Treasury's financial management office destroyed 162 boxes of trust documents as Interior 
officials were telling the court they were searching for the records. A court-appointed master assigned to 
oversee the preservation production of documents found that Treasury violated ethical rules for not 
reporting the documents' destruction for 16 months. He called the trust system "clearly out of control." 

L? a d i n g  in 1999 ordering Interior to make a 1 1 1  accounting of the trust, Lamberth declared that "it 
would be difficult to find a more historically mismanaged federal program." 

In 200 1 , after a 19-month investigation, a federal monitor assigned to provide the judge with 
assessments of Interior's representations called the department's efforts to provide an accounting in 
compliance with his order a sham marked by unrealistic responses and evasion. 

Last month, when McCain and Dorgan introduced their bill on the Senate floor, Dorgan said: "The 
Cobell litigation has brought to light a very disturbing problem: The federal government may not know 
the proper balances of these accounts nor have sufficient documentation to determine the value of these 
accounts. 

The government acknowledges one failure of recordkeeping. As original allotment holders died and 
their land was inherited by more and more heirs, the paperwork involved in keeping track of 
beneficiaries proved onerous. Nearly 50,000 active accounts, with a balance of nearly $74 million, 
languish because, the government says, the beneficiaries' "whereabouts are unknown." 

Cobell, a banker and accountant, said her husband began receiving trust checks a year ago with no 
documentation. "He doesn't know what they're for," she said, "but he was told they go back from three 
years ago. He was one of those 'whereabouts unknown,' though we've lived here forever." 

Interior has appealed every major ruling inthe case. Last week, it appealed Lamberth's July 12 order, in 
which he ordered Interior to include notices in its correspondence with Indians whose land the 
government holds in trust, warning them that the government's information may not be credible. Interior 
was issued a stay pending a ruling next month. 

0 2005 The Washington Post Company 
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Judy Nichols 
The Arizona Republic 
Aug. 29, 2005 12:OO AM 

The Blackfoot woman who has led a nine-year baffle to make the federal 
government show an accounting of Indian trust funds will visit Arizona on Tuesday to 
discuss the case and answer questions from tribal members. 

Elouise Cobell, the lead plaintiff in Cobell vs. Norton, will discuss recent hearings, 
efforts to settle the lawsuit and the U.S. Department of Interior's efforts to oust the 
judge hearing the case. 

Cobell, a rancher and banker from Montana, filed the class-action lawsuit in 1996 to 
force the federal government to account for billions of dollars held in trust for 
500,000 American Indians and their heirs. 

The case, the longest and largest class-action suit brought against the government, 
involves royalties for farming, grazing, mining, logging and other economic activities 
on tribal lands. 

Its seeds date back to the 188Os, when the government, trying to break up 
reservations, "allotted" some Indian lands, giving 40 to 160 acres to some individual 
Native Americans. 

The government then leased the lands for oil, gas, timber, grazing and coal, and 
collected the fees to put into trust funds. 

The government was supposed to distribute the money to individuals but has been 
unable to account for the funds, blaming lost records, poor computer systems and 
incompetent administrators. 

csr~maies are that more than $100 billion have been lost. 

In June, tribes offered to settle the case for $27.5 billion, but Sen. John McCain, R- 
Ariz., chairman of the Senate Indian Affairs Committee, called the figure "out of 
sight" and said Congress would never approve it. 

r -,A: 

Although Arizona tribes are less affected than some Eastern tribes with oil leases, 
there were allotted lands on the Gila River Reservation, the Salt River Reservation 
and the Tohono O'odham Reservation. 

Hundreds of Arizona tribal members may be owed money, although no one knows 
how much. 

Interior Secretary Gale Norton and her predecessor Bruce Babbitt say it is 
impossible to provide an accurate accounting. 

Last month, Judge Royce C. Lamberth issued a scathing ruling saying information 
from the Department of the Interior is unreliable. 

"Perhaps Interior's past and present leaders have been evil people, deriving their 
pleasure from inflicting harm on society's most vulnerable," he wrote. 

The Interior Department has asked for him to be removed. 
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Plaintiff in Indians' suit brings case to 
Valley 
Judy Nichols 
The Arizona Republic 
Aug. 31,2005 12:OO AM 

Indians from the Gila River Indian Community listened Tuesday as lawyers 
recounted the words of Mary Johnson, a Navajo who recently testified at a court 
hearing in Washington, D.C. 

Johnson spoke in Navajo, and her testimony was translated for the court. 

She told how oil wells on her property have been running 24 hours a day, seven 
days a week since the 1930s. Only recently did her monthly check for the leases top 
$100. 

She also told the court that when the government came to put in a pipeline for the 
di, they dug up her mother's grave and moved it away. 

Elouise Cobell, a Blackfeet Indian suing to make the federal government account for 
billions of dollars collected for leases but never given to the individuals, met with 
Arizona tribal members on Tuesday and urged them to get involved in the issue. 

Cobell, a rancher and banker from Montana, is the lead plaintiff in Cobell vs. Norton, 
the longest and largest class-action lawsuit brought against the government. 

The issue goes back to 1887, when the government allotted lands to individual 
Indians, then leased the land for oil drilling, farming, grazing, mining and other 
activity. 

More than 500,000 individuals are affected, and estimates are that more than $100 
billion has been lost. 

Cobell and attorneys in the case visited the Gila River Indian Community on 
Tuesday morning and the Salt River Pima-Maricopa Indian Community and the 
Tohono Oodham Nation later in the day. On Thursday, they will visit the Navajo 
Nation. 

"The goal is to update all the individual Indians about where we are and tell them 
about the dirty tricks the government is playing," she said. 

Lawyers say the government has lied to the courts and been sanctioned for 
destroying documents. 

"No other race of people would have to sue for this," Cobell said. 

Cobell urged Arizona Indians to write to their representatives, particularly Republican 
Sen. John McCain. 

Earlier this year, Cobell met with McCain to discuss a way for Congress to settle the 
case. 

"He sat across the table and told me he would work as hard as I had to get justice," 
Cobell said. 
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But Cobell, who has always admired McCain, was disappointed with the legislation 
he crafted. 

"It did not recognize the victories we had won in court," she said 

Cobell hopes McCain will rewrite the bill. 

"He understands this issue, and he has got to do the right thing," she said 

In June, tribes offered to settle for $27.5 billion, but McCain, chairman of the Senate 
Indian Affairs Committee, called the figure "out of sighl? and said Congress would 
never approve it. 

"He has to get real," Cobell said. "There's $176 billion due, and it keeps going ka- 
ching, ka-ching every day. That's just common trust law. 

"But we realize we might all die before that is paid, so we offered to settle at a 
tremendous bargain to the government." 

Keith Harper, one of the attorneys working on the case, said the lawsuit has the 
power to transform the way the government deals with Indians. 

"Where someone's getting ripped off, someone else is getting rich," he said. "There's 
a great resistance to change." 
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Energy Act ~ r ~ ~ j s ~ ~ ~  r 'False Sovereignty' 
by Christopher Getzan (bio) 

A controversial provision of the Energy Policy Act of 2003 has Native 
American activists worried that their lmds will become even more 
vulnerable to exploitation from large energy corporations. 

Jan 18, 2004 - Depending on who you talk to, a provision in the Energy Policy Act of 
2003 will either make it increasingly easy for large corporations to treat Native American 
reservations like "batteries for large cities," or it will or help ensure tribal sovereignty. 

The provision causing controversy - the Indian Tribal Energy Development and Self 
Determination Act, or Title V - places tribal governments, rather than the U.S. 
Department of the Interior, at the center of the decision making process concerning 
reservations' energy development. The act also provides subsidies for increased oil and 
gas extraction in general and encourages nuclear power plant construction and 
research. Though the bill stalled in the Senate last December, it is expected to be 
reintroduced in the coming session, possibly as soon as the end of this month. 

As it stands now, the federal government - usually the Department of the Interior - has 
a "trust responsibility" with the majority of American Indian tribes. Title V, save initial 
impact reviews, allows a tribal government the choice to once and for all opt out of 

involving the Department of the Interior in energy development projects. 

Opponents of the bill, including the advocacy group Native Movement, the Black Mesa 
Water Coalition, and the Indigenous Environmental Network, say that persistent 
problems facing many American Indian communities cloud assurances that tribal 
governments alone, rather than stronger oversight all around, will lead to cleaner and 
less bureaucratic energy extraction on reservations. 

However, David Lester, a citizen of the Muscogee Nation and the executive director of 
the Council of Energy Resource Tribes - a group that promotes tribal independence 
through capitalizing on resource development - and other advocates of the bill say that it 
will enable tribes to bargain as an "equal partner" with companies looking to mine or 
withdraw oil from their lands without "the stumbling blocks" of federal interference. 

"The [impact] review period has killed most of the deals" of tribes looking to utilize their 
resources, Lester said. "It's the hassle factor of doing business with the Department of 
the Interior as [an] interference every step of the way." 

"If they could control their own resources," he added, "they could advance their own 
economic, social, political goals." 
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Opponents of Title V, on the other hand, say that though this may seem like an 
opportunity for American Indians to get out from under an outdated and repressive, 
federal scheme, there are flaws in both the resolution’s intent and function. 

“Well-developed tribes may be ready to take on the responsibility of their own lands,” 
said Evon Peter, director of the Native Movement and former chief of the Neetsaii 
Gwich‘in of Alaska. “Those with money can have a say in how things work. Major 
corporations are going to come in, with a Jot more money, with a lot more lawyers. Now, 
these corporations are going to be able to do what they want with these tribal 
governments . . . Basically, it‘s the federal government stepping back from its , 

, 
I 

responsibility and saying, ‘Go for it, corporations.”’ 

Consumer advocate groups say that in the last decade, mining and dumping have had 
an adverse effect on many American Indian lands. For example, the Skull Valley 
Goshute reservation in Utah is planned as a pit stop for what the Department of Energy 
estimates will be a 100 ,000-shipment, thirty-year caravan of traveling nuclear waste. 
According to the Indigenous Environmental Network, just one component of the 
irradiated fuel that will be stored at Skull Valley, Plutonium 235, will remain toxic for the 
next 24,000 years, creating the possibility of an accident at the Goshute reservation that 
would quite literally poison the land forever. 

Besides the environmental impact of resource extraction and nuclear waste, poor 
oversight has often led to Native Americans seeing little or no financial gain for resources 
removed from their land. For example, in 1995, an article in American Indian Quarterly 

noted that as much as $180 million had been paid by oil companies in royalty fees to the 
Utah Navajo Trust Fund for operations near Aneth Montezuma Creek. Still, third-world 
conditions persisted over the forty plus years of extraction on Navajo lands. Seventy five 
percent of Utah Navajos still had no electricity or running water, and the fund was 
practically bankrupt due to mismanagement and fraud. By the end of the 199Os, Utah 
Navajos were left broke and stuck with nearly 600 oil wells drilled into their lands. 

However, according to advocates of the bill, the argument that Native American tribes 
are not yet ready to bargain with companies without the federal government‘s 
intervention ignores Native Americans’ historical ability to set high environmental 
standards. Lester said the record shows that native communities, when given the chance 
to act independently, have made sound environmental decisions. He gives the example 
of the Northern Cheyenne in Montana who rejected a proposed coalmine outright, or the 
Pueblos of New Mexico, who are located downstream tiom Albuquerque and managed 
to turn around water quality for the whole region by setting high standards of their own. 

Lester said tribal activists and Democrats opposing Title V have been whipped up by 
activists in the environmental movement. “We can substitute the environmental 
movement for the BIA (Bureau of Indian Affairs). We can’t accept federal paternalism, 
and we can‘t accept [environmental groups] maternalism.” 

I 
1 
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“We’ve had a number of different eras in relations with the tribes,“ says Paul 
Moorehead, Staff Director and Chief Legislative Counsel for the Committee on Indian+ 
Affairs. ”But the clear trend [is moving] away from the massive federalization of tribal 
government.” Moorehead says that Title V represents a first step in an “analog“ of trust 
liberalization that would extend into other fields on the reservation handled by the US 
government such as health care and law-enforcement. 

However, to many Native American ears, arguments such as those of Lester and 
Moorehead, which present Title V as a mechanism for self-determination and economic 
freedom, ring hollow. Many such promises have been made in the past - like the Dawes 
Act, which at the time was hailed as a kind of “Magna Carta” for American Indians, but in 
reality functioned only as a colonial land grant system. “It‘s put forward as a tool for 
sovereignty, but really, it‘s just disguised as sovereignty,” said Enei Begaye, the director 
of the Black Mesa Water Coalition and an Arizona Navajo. “Really, our tribes aren’t 
given any real enforcement power. They’re not equipped right now to take over [their] 
own environmental protection.” 

Other critics of the bill, like Tom Goldtooth, the executive director of the Indigenous 
Environmental Network, say that another problem with the bill is that large scale energy 
resource extraction stands in direct contradiction to native cultural traditions. “It is at the 
detriment of something we hold sacred,” Goldtooth said. “These corporations have no 
interests in the rights of indigenous people. It is a form of environmental racism.“ 

The Energy Act of 2003 stalled before it reached the House-Senate conference phase, 
but both sides interviewed for this article concede the bill will not live or die come the 
next Senate session because of Title V. 

Activists like Evon Peter and Tom Goldtooth say they are holding out for improvement of 
Title V. Peter said that a Clinton-era executive order puts the onus on the federal 
government to consult directly with tribes when there are changes to be made to tribes’ 
status, something senators debating the bill have apparently not done. 

“Some tribes have had the money and the resources to [give their] input It0 the 
government],” Peter said, “but I’ve never received any correspondence.” At any rate, 
Peter said, “What we’re hoping for is that if it goes back some place in the [legislative 
process], that the trust responsibility will be reinstated.” 

Enei Begaye said her interest in the energy bill does not begin and end with Title V. 
“What we do with this energy bill, on a national level,” she said, “will be reflected back 
locally.” 

0 2004 The Newstandard. See our reprint policy. 
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Democrats set policy for Indian country 
0 Indian Country Today August 05,2005. All Rights Resewed 
Posted: August 05, 2005 
by: David Melmer / Indian Country Today 

WASHINGTON - Senate Democrats conferred with more #an 150 tribal leaders for nearly six months to come up with policy 
recommendations on Indian country issues. 

The senators and tribal leaders touched on most subjects that affect Indian country: justice, housing, trust reform, land and 
natural resources, education, economic development, and more. 

"Senate Democrats initiated this process because we wanted to hear directly from Indian country about the issues of greatest 
concern," said Sen. Byron Dorgan, D-N.D 

The list of priorities were developed last fall through discussions among Senate Democrats and tribal leaders at the first-ever 
Senate Democratic Native American Forum. Increased funding and more hearings were familiar recommendations. 

The top five priorities and their accompanying policy recommendations will be turned into legislative initiatives in Congress, 
Dorgan said. 

Trust reform 

The number one priority was found to be the need to reform the trust process. The report stated: "Congress should clarify the 
manner in which it carries out the fiduciary duties owed to Indian tribes and individual Indians." It also said the United States 
should work to improve its spotty record as trustee of lands, resources and funds, and consult with tribes on decisions that 
impact their land and natural resources. 

Education 

A recommendation was made to amend the No Child Left Behind Act to address problems unique to Indian country, such as 
its implementation and the development of a culturally based education curriculum. It was recommended that Congress 
recognize tribal authority and sovereignty, and mandate and authorize funding to study the value and importance of culturally 
specific education programs. 

The Adequate Yearly Progress requirements should be amended, the group stated, to account for issues specific to 
communities and to include individual progress 

At the higher grades, American Indian schools frequently report low attendance rates. NCLB requires attendance be 
considered when determining the AYP; it does not authorize any consideration for cultural teaching methods or conditions 
unique to American Indian schools. 

The senators and tribal leaders set action steps for the Senate. Joint hearings on Indian country's education challenges under 
NCLB are to be held, and assurance given that any bill addressing education issues will address culturally appropriate 
American Indian education needs. 

Justice 

Congress should provide funding to support a sufficient number of tribal police officers in American Indian communities and 
make sure the offices have adequate equipment for safety and communication and establish databases for relevant 
information. It is necessary to fund construction, repair for detention facilities, the group stated. 

To that end, the steps taken by Congress may include more funding for the tribal Community Oriented Policing Services 
program and extension of the program beyond the five year period. 

Funding for facility maintenance and construction was also recommended. 

Homeland security is a heavily discussed topic among tribal officials. The Senate and tribal leaders group recommended the 
recognition of sovereign status with a correction in the definitions in the Homeland Security Act of 2002. American Indian 
tribes should be considered separate and distinct from local governments so that federal first responder funding would go 
directly to the tribes. 

Health care 

The federal government is failing in its obligation to provide adequate health care in Indian country. The per capita health care 
I spending for the general population is $5,000 per year; federal prisoners receive nearly $4,000 per year in health care. For 

Indian country, that annual per capita spending is $2,000 I 

I 
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, 
A substantial increase in health care funding for the IHS to meet the federal government's responsibility of health care for 
American Indians and Alaska Natives was recommended. Elimination of the shortfall should be a commitment of the federal 
government over the next 10 years 

A flexible grant program to supplement existing preventive care funded by the IHS was recommended to promote and prevent 
disease. 

Administration of health care programs should be more flexible so the tribes can provide for the health care needs of the 
community and to enhance representation on Department of Health and Human Services work groups and committees. 

The Indian Self-Determination and Education Assistance Act of 1973 authorized tribes to manage all or some of their health 
care through contracts. Only 50 percent of the IHS budget is administered by tribes. 

Housing and infrastructure 

One of the largest inadequacies in Indian country is housing. At present 200,000 housing units are needed immediately. It is 
estimated that 90,000 American Indian families are homeless or underhoused. Nearly 15 percent of all homes are 
overcrowded, compared with 6 percent for the general population; and 12 percent of American Indians lack adequate 
plumbing. compared to 1 percent of the general population. 

The group recommended that Congress support increased funding and enactment of legislation that would improve federal 
housing programs. Also, the Senate should take an active role to ensure that the Department of Housing and Urban 
Oevelopment fully implements the existing consultation policy. Expansion of the homebuyer education programs, streamlining 
of the BIA mortgage approval and title process were also recommended. 

Safe water and waste systems are problematic on some reservations. An estimated 35 percent of homes in some areas lack 
adequate, safe water and waste systems. The group recommended Congress increase funding to the IHS, the Environmental 
Protection Agency and the Department of Agriculture to provide management and building of tribal systems. 

Economic development is a much-repeated subject on many reservations, where high unemployment and lack of work skills is 
prevalent. Congress is encouraged to create parity in the tax code and support existing business assistance programs with a 
proven track record in Indian country. The Community Development Financial Institution Program, the Tribal Business 
Information Center and the Financial Literacy Program were cited as needing additional funding. Also, the Section 8(a) 
minority-owned small business program and any other small and disadvantaged business program should receive attenti'on 
from Congress and additional funding. 

"This body of work represents months of collaborative effort by many leaders from across Indian country. On behalf of the 
Democratic Caucus, I want to express my gratitude for this work which will inform our efforts in the 109th Congress and 
beyond," Dorgan said. 

I 
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IN THE MATTER OF THE APPLICATION OF 1 
MOHAVE ELECTRX COOPERATIVE, INC., AN ) 
ARfZONA NON-PROFIT CORPORATION, FOR ) 

1 A PERMANENT RATE INCREASE. 
1 

DATE OF HEARING: 

PLACE OF HEARING: Phoenix, Arizona 

HEARING OFFICER: Thomas L. Mumaw 

May 26 and 27,1982 

DOCKET NO. U-1750-82-002 

DECISION NO. 33/ 7-/ 
OPINION AND ORDER 

APPEARANCES: Robert K. Carbin, The Attorney General, by Lynwood J. Bv@ 
AAstant  Attorney General, on behalf of the  Arizona C 
tion Commission Staff 

Ronald L. Kozoman, Chief Rate  Analyst, Util i t ies Division, bn 
behalf of the Arizona Corporation Commission 

James K. Dinger, Financial Analyst, Utilities Division, on 
behalf of the Arkona Corporation Commission 

Charles D. Wahi, Attorney at Law, on behaif of the AppWW 

Jennings, Strouss 6c Sairnon, by Thomas J. Trimble, on behall 
of Genstar Cement and Lime Company 

Joseph B, BecMoFd, Business Manager, on behalf of Bullbead 
City School District No. 15 

Rowland R. King, Ph.D., Superintendent, on behalf of Mohave 
Valley Sehool District No. 16 

BY THE COMMISSION 

On January 7, !982, Mohave Electrie Cooperative, Inc. ("MEC"), f ied an application 

rith the Arizona Corporation Commission ("Commission") requesting a permanent increase 

I i ts  rates and charges for electric service. MEC further requested that the Commission 

etermine the "fair valuen of i ts  property devoted to pubtic service and set R fair and 

easonable return thereon, 

MEC notified i ts  customers of the applieatfan in accordance with ACC tU4-2-105 by 
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First CIass U.Y. Meil and fi led a certification of notice with the Commission. AQphcetions 

requesting leave to intervene were thereafter filed by Mohave Valley Elementary School 

District No. 16 ("MVSD"), Genstar Cement k Lime Company PGenstar"), and Bullhead City 

Elementary School District No. 15 ("BCSDff). These applications were granted by procedural 

entry prior to hewing. 

? m u a n t  to the  above notice, this matter came on for hearing before 6 duly authorized 

Hearing Oflicer of &he Cornmission at its offices in fhocnix, Arizona, on May 26 and 27, 

1912. MEC, Gemtar, find representatives of the Cmmission's Staff ('5taff13 appeared and 

were represented by counsel. MVSD and BCSD appeared by duly authorized officials thereo 

Oral and dodumentary evidcncp was adduced by MEC, Staff, Genstar, and MVSD. Public 

statements taken in Hullh-ad City, Arizona, on May 24. 1982, were also transcribed and 

made a part cf the official record as were those writtcn statements which had been sub- 

mitted by consumers to the Commission. 

NATURE OF MEC'S OPERATIONS 

MEC is an Arizona nonprofit cooperative corpclration erqpged in providing electric 

senrice to some 14,000 customers in Mohave County, Arizona, pursuant to Certificates of 

Public Convenience and Necessity ("Certificates") granted by this Commission. MEC's 

Yervice territory encornpasse% two separate portions of Muhave County. The larger of the 

service areas U e s  east of Kingman, Arizona, and is sparsely populated. The second area 

consists of 8 strip of land along the  Colorado River, including thc communities of Riviera 

and Bullhead City, Arizona. MEC has experienced very rapid growth in the past few years. 

Ckstomer growth has been at a compound rate of 10% per year. While peak load and kWh 

sales growth have been less than the customer growth, they asp still substantially above the 

national average. 

ME(: owns no gcnerating facilities of i t s  own. It buys all of i ts  power from the Arizona 

Electric Power Cooperative ("AEPCO"), 8 "G dr T" electric cooperative owned, in part, by 

MEC. The rates charged MEC by AEPCO are also regulated by this Commission and were 

recently established in Decision No. 53034 (May 21,19d2). 
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PROPOSED INCREASE 

MEC has proposed tariffs which would increase revenues by some $1,839,473 (based on 

1980-81 usage) or 14.38. The incretlse would be non-uniform with residential, small com- 

mercial, Rncl street lighting customers receiving higher percentage increases than would 

large commercial, large power, and the newly segregated large irrigation customers. 

Within these customer groups, the proposed increase is greatest for t h e  smaller customers, 

although this result is somewhat ameliorated by MRC's proposed "small user" residential 

rate. 

I 

In addition to overall general rate level increases, MEC proposes to institute expIicit 

charges for various i t e m s  such as service establishment, m e t e r  rereading, shop meter test- 

ing, "NSF" checks, deferred payment plans, and "service availability." Increases in existing 

miscellaneous tariffs such as %*vice reestablishment and reconnection, and certain meter 

tests are ebo being sought by MEC. On the  other hand, MEC has proposed to begin paying 

6% interest on customer deposits. 

MEC's proposed tariffs contain several changes in rate design. As was noted previously 

MEC hus suggested R "smaI1 user" rate for those residential customers who use 1t.s than 

790 kWh during each of four desigruited summer months. MEC has also filed tariffs form 

experimental demand metered rate for large residential customers. Both tariffs wowd 

remove m y  k W h  allowance from the increased customer charge. As proposed, this tariff 

would be l imited  to 500 customers. MEC has separated its largest irrigation customers 

from the present Large Power rate and has created a Large Irrigation schedule. This 

schedule wwld contain both seasonal Rnd diurnal tirne-of-use features. 

MEC's last rate proceeding was i n  1980 (Decision No. 50900). That Docket merely 

restructured the existing rates and did not provide any additional base revenue to MEC. 

Previous to the instant application, MEC received an increase in base rates in Decision 

Nrl. 47419 (October 25,1976). Any increase in the rates charged by MrC since 1976 has beer 

the direct result of purchased power pass-throughs and has not inured to the benefit of ME( 

... 
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The selection of a test year, usually fairly straightforward, was complicated by the 

desire of 50th Staff end M E C  to set permanent rates which would take into consideratior 

MEC's ambitious 1982-84 construction plans. Although the year ending September 30,19 

was initially selected by ME(, as its test year, MEC included in its revenue requirements 

the interest and inlerest coverage awociated with financing for property ctdditions throug 

out 1982. Staff  adjusted MEC"s operating results and rate base to be consistent with the 

use of 1982 debt. Tie practical effect of these adjustments was the creation by Staff of d 

1982 teyt year and a December 31,1982, ra te  base. Though coit?mon elsewhere, the use 01 

non-historical test year data murks somewhat of a departure from Arizona precedent. In 

this instance, there is little alternative but to accept the  StafPs analysis. To utilize 1982 

,nterest in deriving revenue =equirements while ignoring 1982 operating results and invest- 

ment would create e clear mismatch in data sets. On the other hand, eliminating any 

!onsideration of the  prospective financing requirements for MEC in this proceeding would 

rirtualiy guarantee that MEC would have to seek additional rate relief before the end of 

982. Conspquently, the Commission will find 1982 to be a reasonable test year for yurpost 

If evaluating MEC's application herein. 

OPERATING INCOME 

The adoption of the Staff'position with regard to the selection of 1983 as the appropri- 

tte test year also requires that we accept Sta fPs  calculation of operating income for the 

est period as set  forth in Schedule FM-4 of Staff Ex. 6 (Revised).+ In addition to  using 

dEC's 1982 data (both actual snd projected), Staff has incorporated wholesale power 

ates recently approved for XEPCO in Decision No. 53034. In summary, MEC's test year 

opemating income is as follows: 

... 
--I___- 

T h e  only difference between j ta f f  Ex. 6 as presented a t  hewing and the late-faed Staff 
Ex. S (Revised) is the latter's use of actual AEPCO rates rather than StafPs prqmsed 
AEPCO Pates. 
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Mohave EIectric Cooperative, Inc. 

Operating Income Statement for the Test Year 
(000's) 

- 

Operating Revenue: 

Operating Expense: 

Purchased Power 

O & M  

Property Taxes 

Other Taxes 

Depreciation 

Total Operating Expense 

Operating Income 

Non-Operating Income 

$14,14 2 

$U,327 

1,645 

542 

60 

481 

$11,055 

87 

- 

- 
7 
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TOTAL INCOME d 94 

RATE BASE 

Both Staff and MEC offered exhibits on t he  original cost of MEC's property devoted 

to public service. Moreover, for purposes of this proceeding, MEC agreed that its o r i g i w  

rmt rate  base is 8 reasonable proxy for "fair value." N o  party herein has suggested that 

the "fair value" of MEC's property devoted to  public service would be less than original - 
mst. 

As presented in Scheduie FM-2 of Staff Ex. 6 (Revised), the positions ,f MEC and 

Staff reIative to  the determination of rete  base are: 

I . .  

.. 

.. 

.. 
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G ~ s  Utility Plant in Service 

tesz &cum Dep. 

Net Utility Plant in Service 

Plus: 

cwlp 
Capital Term Certificates 

Working Capital 

L-: 

Customer Advances for 
Construe tion 

TOTAL RATE BASE 

$14,014 

?,se3 

10,431 

1,688 

0 

1,292 

798 

$12,613 

- 

Mohave Electric Coaperative, Ine. 

Summary of Fair Ydue Rete Base 
(oooc) 

MEC Staff Staff Requested Adjustments Recommendations 

$3,402 $17,47 

569 4,162 - 
2,834 13,265 

0 

530 530 

(1,688) 

(1,162) BO 

198 

- $ 514 $13,l27 

- 0 - 

The difference between Staff% net plant figures and that of MEC is attpibutabIe to 

the former's imorporation of 1982 net property sdditions. Since this adjustment included 

most i f  not all of the dollars contained in MEC's CWIP account as of September 30,1981, 

Staff properly eliminated CWIP from its rate base computation. 

Staff further adjusted rate  base by adding MEC's investment in Capital Term Certifi- 

sates. These Certificates are analegous to compensating bank balances and could be 

.mninted for either by inclusion in ra te  base or by increasing the effective cast of long- 

.erm debt. There has been no objection to  Staff's proposed treatment of these Certificate 

tnd it will be adopied for purposes of this proceeding. 

The most significant mte base issue between Staff end MEC involves working capital. 

'IEC has utilized t h e  "formula" rnethA previously accepted by this  Commission. This 

formula, like many other suc:1 "formulas" in use throughout the country, is a#&&@&& 

t he  old "45 day" cash working capital formula developed aver 40 years ago bb me 

" -  I 
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Power Commission. Staff conducted an analysis of MEC's balance sheet as well as the 

actual "leads" and "lags" in the receipt of revenues and the payment of expenses. The 

"balnnea sheet" method and lead-lag study are generally considered to be more accurate 

than the 'Yorrnula'' method, although problems in their uniform application from case to 

e%- often mitigate against use of these methods and in favor of the simpler 'lformula.iy 

In this imtenae, the Commission is satisfied that Staff has properly determined working 

capital. 

RATE OF RETURN 

A fair and reasonable rate of return for a cooperative such as MEC does not involve 

:he same masiderations as would e similar determination involving an investor owned 

itility. Al l  the expert witnesses agreed that return on equity (also referred to as "margia 

md even the nominal rate of return on rate base have little independent significance. ME 

equires access to the credit markets on ti regular basis. This is necessary to finance both 

rofected system expansion and to refinance prior obligations as they mature. MEC's two 

lost economical sources of capital are the Rural Electrification Administration (lREA") 

nd the National Rural Utility Firlance Corporation ("CFC'). REA and CFC condition 

mns on Zhe attainment by the borrower of specified interest coverage ratios or TIERS. 

he present minimum TIER requirement of REA and CFC is L5. However, t h e  rate of 

!turn witnesses of MEC and Staff testified that MEC should achieve more than the minim) 

?cessary level of TIER. Staff recommended that a TIER of 2.0 would be sufficient at the 

'esent time, although it conceded that MEC's long-run TIER should be improved from that 

ve!. MEC presented testimony that a fast-growing company such as MEC should set 

' a t e  based on a TIER of 3.0. A representative from CFC concluded that cooperatives 

vould face increasing competition for funds in the private market, and that their financial 

itness would be judged by the same criteria as investor owned utilities. In the case of MEC 

h k  would require a TIER of 2.5 to 3.9. The witness also noted that in the future, membeFs 

f CFC (which will be the major source of new credit for cooperative utilities) could be 

ranked by their rehtive contribution to the collective TIER of CPC, and the interest rate 
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on member loans determined accordingly. At present, CFC's financial condition is such 

that It can no longer be lenient to those :nembers in default of their TlER requirements. 

MECS TIER is the lowest of the six major cooperatives in Arizona. I ts  TIER for 1981 

was 1.2, and in 1980 it was only .857. Although the restructuring of rates in 1980 dppeared 

to temporarily improve MEC's financial situation, TIER for 1982 will, in the  absence of rate 

i - h f ,  be less than 1.0, Since MEC's relatively strong 1979 year could no longer be considere 

in REX'S and CFC's calculations (the average of t he  hest two out of the three most recent 

fiscal ywrs), MEC would no longer be eligible for these loans. With fur ds barely able to 

cover its current interest chnrges, any nther financing would he out of the question. Systen 

expipansion wouid mrne to a h d t  and lawful obligations could not he paid when due. Notably. 

even should MEC receive the full amount of t he  requested increase, TIER will not sufficient 

imprnve in 1982 to prevent n technical default by MEC with REA and CFC. 

Under the  circumstances set forth above, i t  is clear that  MEC Is in critical need of 

fate relief. Staff hss recommended rates which, in our opinion, would result in MEC 

keeping its heed barely above water for a few months before filing for the additional relief 

which will be required. Since MEC will also be in technical default of its REA and CPC 

obligations by t he  end of this year, i t  is necessary for MEC to convince these organizations 

that it  is on t he  path to long-term financial solvency. The minimum long-term TlER 

recommended by any witness herein was 2.3. The Commission believes that  this minimum 

long-term goal can be achieved without placing an  excessive burden on MEC's ratepayers. 

21 One further point is reIevant in this regard. MEC has included $32,000 in interest 
22 11 'I associated with a transmission line dedicated to serving the  Hualayai Indian Reservation, a 

23 line which presently produces no revenue. Staff has likewise included this interest in i t s  - 

24 calcul8timr of TIER. The Commission believes that both parties erred in effectivdy 

25 I asking MEC's ratepayers to pay for plant which is not used and useful, will not be used and 

26 /I useful, and w a s  never intended to be used and useful in t he  provision of electric service to 
I 

27 I '  such ratepayers. MEC has recognized this inequity by excluding t he  transmission line from 

i 

I 

i I  1 
28 rate base and proposing to segregate all expenses and revenues associated with the line. I 

i 
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These gestures are miming les  if ratepayers must still provide TIER coverage for this 

Investmeirt. Therefore, the Zommission will eliminate the $32,000 intcrest expense from 

the calculation of TIER and mte  of return. 

With thc above adjustments, the fair end reasonable ratc of return on the %ir value" 

of MECS property is 9.6%. This return will permit MbC to  achieve a TIER slightly s b - m  

2.3 for the remainder of 1982 (although probably not 1.5 for the entire year) and cluse to 2.: 

for 1983, based on current projections of sales, expenses, and interest. As MEC's construc- 

tion outlays lessen in the mid 198Rrs, TIER should improve further or at  least not signifi- 

cantly deteriorate. Thus, MEC would achieve some stability in base rates while increasing 

its TIER and margins to acceptable levels consistent with projected long-term growth 

within its service territory. 

RATE DESIGN 

MEC has proposed several innovative rate charges in the instant proceeding. The 

"small user" residential rate and separate large irrigation schedule are opposed by Staff. 

Likewise, Staff hus taken exception to certain aspects of M E V s  commercial and large 

power tariffs. On the other hand, Staff supports the  increase in the residential customer 

ch~rge to  $12.00 and the elimination of all kWh from that charge. Staff nlco agreed with 

the experimental demand rate for large residential customers. However, Staff did includt. 

the higher customer related metering costs in the customer charge for that  experimental 

rete. 

Both Staff and ME(: based their respective rate designs on t he  results of a cast of 

service ("COS!') study. While these analyses differed on various details, the differences 

were not significaant. Costs are functiondized and attributed to customer (weighted and 

unweighted), demand (coincident and non-coincident), and energy components. The trans- 

lation of the  resulting hgures into electric rates is yet another matter. 

MEC did no separate analysis to cost justify its "small user" rate. The 700 kWh limit 

tion applied only to summer usage even though there w a s  no significant seasonal variation 

in COS. MEC sssu~ned that such small customers had higher load factors than residentid 
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amtomen tis H whole but based that assumption an data fleveloped by Arizona Public Servfo 

Company ("APS"). There is little comparison between MEC and APS. Their seasond cost 

veriat ions, differing service territories, and customer demography are greatly different. 

Under M E P s  proposal, the summer weekend residmt of Bullhead City or Riviera would 

wweive a discount on his  usage even though lie might well be contributing to the system or 

class peak and evidence a low load factor. In the absence of a more detailed study Qf this 

subgroup, the Commission will not adopt the proposed "small user" rete. 

The same conclusion applies to the proposed large irrigation rate. The seasonal differ- 

ential does not appear to be cost justified. Moreover, the Commission is hesitant to create 

yet another category of end use pricing. The introduction of an incentive for shifting 

demand to offpeak periods on R diurnal basis is more properly grounded in COS principles. 

Although M E C  believe's that the greatest potential for shifting is in the agricultural sector,' 

the testimony of the intervenors herein would appear to indicate the opposite. Consequltntl: 

the Commission will reject the proposal to create e separate irrigation rate. However, the 

Commission will require that MEC develop and propose an off-peak rate applicable to & 

its large power customers withirt twelve months of the effective date of this Decision. 

Staff's rate design is superior to that proposed by MET: in three major respects. Staff 

has proposed a customer charge for every rate schedule. Staff has translated its COS study 

directly into its rate design without significant subjective modification Staff has utilized 

voltage level variations while avoiding seasonal distinctions. Far these reasons, the Com- 

mission will accept Staff's rates except as necessarily modified to reflect the greeter reve- 

nue requirement found appropriate herein. Staffs rates generally favor high load factor 

customers because Staff has included all margin requirements in the customer and demand 

charges. While this does tend to promote earnings stability, MEC h a s  warned that some 

margin should also be included in the energy charge. Since most of MEC's Customers are 

not demand metered, the point is somewhat academic. However, the Commission wi l l  adjus 

the Staff proposed rates by placing the incremental margin (above that recommended by 

Stair) in the enerjp charge. 



3 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

) 22 

13 

14 

15 

15, 

17 

i a  

1 
tl -mu-8 2-002 
Decision No. 

-11- 

Although Staff did not particularly indorse MEC's miscellaneous charges (both new and 

increased), Staff did agree that the-.- items had a cost to MEC and should be charged to 

those customers creating that cost. The implementation of these charges is consistent with 

the Commission's policy of unbundling utility rates and will be approved herein. 

Staff  has also advocated a new method of cslculating MEC's purchased power adjust- 

m e n t  charge. Rather than charging the same  amount month after r -wth  and accurnulathq 

the overcollectiorrs (undercollections) in a suspense account, Staff's recommendation wnuld 

institute a raonthly adjustment formula which would be self-correcting in the succeeding 

month. Staff's proposed adjustment clause would also tract actual purchased power costs 

better than MECk present procedure. The Commission has previously approved a similer 

monthly adjustment for A'I<PC'O, and so i t  is logical to adopt such a mechanism st the retail 

distribution level. In recognition that this new type of purchased power adjuster may 

require some careful rewording of MEC's present tariff language and the development of 

necessary monthly estimation procedures, implementation of the  Staff recommendation will 

be delayed until MEC's January, 1983 billing cycles. At that  time, any balance (deficit) in 

MEC's purchast d power "bank" will be amortized through the new purchased power adjust- 

ment clause over the succeeding twelve month period. 

AUTHORIZED INCREASE 

The application of B 9.6% rate of return to MEC's "fair value" rate base produces 

operating income of $1,260,000. This is $1,166,009 more than MEC's test year income. 

Multiplying this deficiency by the agreed upon conversior factor of 1.042 results in a r e  

Ij 
21 
2o i 

quired increase of $1,215,000 or approximately 8.6%. Since both the requested dollar and 

percentage increase previously described were based on B different dltta set than the 

23 

25 

26 

27 

28 

revenue increase authorized herein, direct comparisons can be misleeding. However, on 8n 

adjusted per kWh basis, the arthorized increase is approximately 60% of MECIS request. 

The Commisqion, having considered the entire record herein and beiry fully advised in 

lhe premises, finds, concludes and orders that: 

m 
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FINDINGS OF FACT 

1. MEC is an Arizona non-profit corporation engaged in providing electric service 

to  the public within portions of Mohave County, Arizona, pursuant to  Certificates granted 

by this Commission, 

2. On January 7,1982, MEC filed an application with the Commission requesting a 

permanent increase in its rates and charges for electiic service, and that the Commission 

determine the "fair vdue" of its property devoted to  public service and set a fair and 

refison6 bl e rat c of ret uiw thereon. 

3. Pursuant tn  notice, I public hearing 011 the application was held e t  the Commission 

offices in Phoenix, Arizons, on May 26 and 27,1982. 

4. For 1982, ME(''s adjusted operating revenue is %14,142,000; its adprsted operating 

expense is $14,055,000; snd its net income before interest expense is $94,000. 

3. The "f8jr value" of MEC's property devoted to public service as of December 31, 

1982, is $13,127,000. 

6. A fair and reasonable rote of re!urn on the "fair value" of MEC's property &voted 

to public service is 9.6%. 

7. An hcrease in operating revenue of 51,215,000 (based on projected 1982 sdes) is' 

necessary in order to permil ME(: the opportunity to  earn B 9.6% ra te  of return on t h e  

"fair value" of i t s  property devoted to public service. 

8. The rates and charges for electric service proposed by MEC would produce a rate 

of return M the "fair value" of MEC's property devoted to public service in excess of 9.6%. 

22 

23 '1 herein are properly based on the  cost of providing such service. 

24 

25 

26 ~ payment balances, anti service availability (RS set forth in Schedule H-3 of MEC Ex. 2) and 

27 1' the proposal to  pay 6% interest on customer deposits will properly attribute cost (savings) 

9. The rates and charges for electric service proposed by Staff and 9s modified 
,I 

10. The rates end charges propc $4 by MEC for establishment of service, re-establish- 

rnent of service, reconnectic.1 of service, meter rereads, meter tests, NSF checks, deferred 
I 

j/ 
I, 1 

28 responsibility (benefits) to those customers who cnuse such costs (savings). 
t 
I 



1 

2 

3 

4 

5 

G 

7 

a 

9 

30 

11 

12 

13 

14 

15 

16 

17 

lt? 

19 

2c 

21 

22 

22 

2 4  

25 

26 

27 

29 

-13- 

11. The purchased power sdjustment mechanism proposed by Staff will  better track 

co5& and will prevent the acc!mulation of overcharges (undercharges) for purchased power. 

CONCLUSIONS OF LAW 

1. M E C  IS pihlv service corporation within t h e  meaning of Article Xi’, Section 2 

of t h e  Arizona Constitution. 

2. 

proceeding. 

3. 

reasonable. 

4. 

5. 

The Commission has jurisdiction over MEC and of the  subject matter of this 

The rates and charges for electric service proposed by MEC are unjust and un- 

The rstes and charges proposed by Staff w modified herein are just and reasonable 

The rates find charges proposed by ME(: as set fort!] in Finding of Fect No. 10, 

hereinabove, are just and reasonable. 

6. The purchase power adjustment mechanism proposed by Staff is just and reasonablr 

ORDER 

IT IS THEREFORE ORDERED that Mohave Electric Cooperative, Inc., be, and the 

same is hereby, authorized and directed to file with the Commission rates and charges in 

conformance with Findings of Ftict Nos 9 and 10 and Conclusions of Law Nos. 4 and 5, 

hereinabove. 

lT IS FURTHER ORDERED that the rates and charges authorized herein shall be 

effective for all service provided on or after September 1,1982, except as hereinafter set 

forth. 

IT IS FURTHER ORDERED that t h e  purchased power Rdjustment mechanism propcssed 

by Stsff and approved herein shall become effective January 1,1933. 

IT IS FURTHER ORDERED that Mohove Electric Cooperative, Inc., notify each of its 

customers of the increased rates and charges authorized herein by First Class US. Mail on 

or before ScZtelnber 1,1982. 

... 

I 

I 
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IT b FURTHER ORDERED that Mohave Electric Cooperative, Inc., shall file an 

‘of€..peak” tariff schedule applicable to all customers served under the Large Power rate 

within twelve months of the effective date of this Opinion and Order. 

IT IS FURTHER ORDERED that this Opinion and Order shall become effective 

immediately. 

BY ORDER OF THE ARIZONA CORPORATION COW4I1ISSION 

IN W I T N E B  WHEREOF, I, TIMOTHY A. BARROW, 
Executive Secretary of the Arizona Corporation 
Cornrnis8ion, have hereunto set my hand and caused 
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BEFORE THE ARIZONA CORPORATION COMMISSION 
Arizona Corporation Commission 

MARCIA WEEKS 
CHAIRMAN 

DOCKETED 
f;gv 2 9 1990 RENZ D. JENNINGS 

COMMISSIONER 
DALE H. MORGAN 

COMMISSIONER 
DOCKETED BY c=czl 

IN THE MATTER OF THE APPLICATION OF 
MOHAVE ELECTRIC COOPERATIVE, INC., AN ) 
ARIZONA NON-PROFIT CORPORATION, FOR A ) DECISION NO. 
PERMANENT RATE INCREASE. 

) DOCKET NO. U-1750-89-231 

sn7a 
1 
) OPINION AND ORDER 

DATES OF HEARING: July 11, 1990 (Public Comments) 
July 25, 1990 (Hearing) 

PLACES OF HEARING: Bullhead City, Arizona (Public Comments 
Phoenix, Arizona (Hearing) 

PRESIDING OFFICER: Beth Ann Burns 

IN ATTENDANCE : Marcia Weeks, Chairman 
Renz D. Jennings, Commissioner 

APPEARANCES : Mr. Charles D. Wahl, Attorney at Law, on behal: 
of Mohave Electric Cooperative, Inc.; 

Mr. K. Justine Reidhead, Staff Attorney, 01 
behalf of the Residential Utility Consumei 
Office; 

JENNINGS, STROUSS & SALMON, by Mr. Glenn J. 
Carter, on behalf of Chemstar, Inc.; and 

Ms. Elizabeth A. Kushibab, Staff Attorney, 
Legal Division, on behalf of the Arizona 
Corporation Commission Staff. 

BY THE COMMISSION: 

Mohave Electric Cooperative, Inc. ( llMEC1l, ltApplicantl', or 

I1Companyt1) is an Arizona non-prof it cooperative corporation engaged 

in the business of providing electric service to the public in 
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various portions of Mohave County , Arizona, pursuant to authorit(' .- 

granted by the Arizona Corporation Commission (llCommissionil). 

On September 9, -1989, MEC filed with the Commission a 

application for a permanent increase in its rates and charges. Th 

application was revised by filings dated November 8, 1989, April 9 

1990, and May 9, 1990. 

By Procedural Order dated November 9, 1989, intervention i 

this matter was granted to the Residential Utility Consumer Offic 

(llRUCO1l) and Chemstar, Inc. 

By Procedural Order dated May 29, 1990, the hearing in thi, 

matter was scheduled to commence on July 25, -1-990. The hearing wa! 

held as scheduled. I 

Following the conclusion of the hearing, MEC and RUCO bubmittec 

la%&filed exhibits on July 27, 1990 to reflect a consensus reachec 

on certain issues. Staff submitted revised exhibits on August 1, 

1990, August 7, 1990 and September 14, 1990. The late-filec 

exhibits should be marked and admitted into evidence as follows: 

Ex. MEC-10 (proposed rates revised) and Ex. MEC-11 (TIER forecasts) ; 

E x .  5-3 (revised Staff Report); and Ex. R-5 (revised schedules). 

DISCUSSION 

Applicant provides electric utility service to approximately 

22,000 customers located in two separate portions of Mohave County, 

Arizona: a large, sparsely populated area east of Kingman, Arizona 

and a rapidly growing area encompassing Bullhead city and Riviera, 
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Arizona. A s  an e lectr ic  coope ra t ive ,  MEC purchases  a l l  of i t s  POWE 

requi rements  from Arizona Electr ic  Power Cooperat ive,  I n c .  MEC’ 

c u r r e n t  r a t e s  and charges  f o r  e lectr ic  s e r v i c e  were approved by t h  

Commission i n  Decis ion No. 53174 (August 11, 1982). 

T h i s  case comes b e f o r e  t h e  Commission upon a p p l i c a t i o n  of ME 

Base f o r  a u t h o r i t y  t o  permanently i n c r e a s e  i t s  r a t e s  and charges.  

upon i ts  a n a l y s i s  of o p e r a t i n g  d a t a  f o r  t h e  tes t  y e a r  ended J u l y  31  

1989, MEC i n i t i a l l y  r eques t ed  approval  of rate schedules  which wouli 

y i e l d  $1,803,775 i n  a d d i t i o n a l  g r o s s  a n n u a l r e v e n u e s ,  a 7% i nc rease  

As r e v i s e d  t o  ref lect  t h e  se t t led  i s s u e s ,  d i scussed  below, MEC i :  

now r e q u e s t i n g  a revenue i n c r e a s e  of $1,497,840, o r  5.62%. 

S t a f f  conducted an i n v e s t i g a t i o n  of  t h e  a p p l i c a t i o n  and, i n  thc 

S t a f f  Report  f i l e d  J u l y  3, 1990, recommended a revenue inc rease  of 

$+60,>699, or 1.73%. Taking i n t o  account  the  set t led ma t t e r s ,  Staff  

c u r r e n t l y  s u p p o r t s  a $585,762 i n c r e a s e ,  o r  2.2%. 

RUCO h a s  p r e s e n t e d  a range w i t h i n  which it b e l i e v e s  t he  revenue 

i n c r e a s e  should be determined. I n i t i a l l y ,  t h e  range provided f o r  an 

i n c r e a s e  from $1,118,858 t o  $1,199,330, o r  4.2% t o  4.8%. Upon 

r e v i s i o n  t o  i n c o r p o r a t e  the  se t t l ed  i s s u e s ,  t h e  range became 

$686,690 t o  $767,162, or  2.6% t o  2.88%. 

The se t t led  i s s u e s  re ferenced  above r e s u l t  from a consensus 

reached by t h e  p a r t i e s  j u s t  p r i o r  t o  t h e  hea r ing  i n  t h i s  mat te r .  

The consensus e s s e n t i a l l y  r e p r e s e n t s  acceptance  of t h e  S t a f f  Report 

and cove r s  a s u b s t a n t i a l  p o r t i o n  of t h e  case. 

3 D E C I S I O N  NO.  5 7 / 7 2  
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i With r e g a r d  t o  determining t h e  revenue requirement,  no i s s u r  

remain i n  d i s p u t e  as t o  t h e  q u a n t i f i c a t i o n  of r a t e  base. Applican 

has  accep ted  S t a f f ' s  proposed o r i g i n a l  c o s t  r a t e  base v a l u a t i o n  o 

$26,742,431. S i n c e  MEC has  elected n o t  t o  submit a r e c o n s t r u c t i o  

c o s t  new r a t e  base, t h e  o r i g i n a l  c o s t  r a t e  base  of $26,742,431 w i l  

be used as t h e  f a i r  va lue  r a t e  base  f o r  ratemaking purposes.  

App l i can t  and RUCO have accepted  S t a f f ' s  adjustments  t o  thc 

tes t  y e a r  income s t a t emen t ,  i nc lud ing  t h e  adjustments  t o  re f lec t  tht  

effects  of customer growth. The ad jus tments  s u b j e c t  t o  the 

consensus are  r easonab le  and should be adopted. 

The p a r t i e s  have f u r t h e r  reached agreement t h a t :  MEC's  bas€ 

r a t e  f o r  purchased power should be $0.065798 p e r  KWH; MEC's share-of  c 
t h e  Arizona Electr ic  Power Cooperat ive,  I n c .  ( IiAEPCOi;) refund 

approved by t h e  Commission i n  Decis ion N o .  56803 (January 31, 1990) 

should  be passed on t o  t h e  Company's customers  through a 3 m i l l  

:-5. * . , 

credi t  p e r  KWH; and MEC should i n c l u d e  a n  addendum t o  i t s  monthly 

purchased power a d j u s t o r  f i l i n g  t o  r e p o r t  f o r  'each month t h e  amount 

refunded,  t h e  ba l ance  of t h e  re fund ,  and t h e  amount of i n t e r e s t  

earned  on t h e  unrefunded balance.  The Commission f i n d s  t h a t  t h e  

agreement is reasonab le  and should be adopted. 

I The o n l y  unreso lved  i s s u e  a f f e c t i n g  t h e  c a l c u l a t i o n  of t he  

revenue requi rement  is  t h e  l e v e l  of revenues necessary f o r  MEC t o  
i 

main ta in  a n  a p p r o p r i a t e  t i m e s  i n t e r e s t  earned r a t i o  ( " T I E R i i )  and 

e q u i t y  r a t i o .  

P-7 I ? .  I 
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With regard to rates and tariffs matters, one issue remains in 

dispute. Staff has accepted Applicant's proposed distribution of 

the revenue increase among the customer classes, whereas RUCO favors 

an alternative allocation. The parties have agreed upon Applicant's 

proposed rate design, which includes the following changes: 

0 reduction of the residential monthly service charge from 
$12.00 to $9.50 per month; 

revision of the optional demand rate for residential and 
small commercial customers; 

0 

0 expansion of the small commercial tariff to include 
customers with demands up to 100 KW; 

establishing a new rate for irrigation customers; and 0 

13 

14 
0 establishing separate rates for MEC'sthree large contract 

customers. 
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The rate structure supported by the parties is reasonable and should 

be adopted. 

THE TIER AND EOUITY RATIOS 

:i : . . I .  

At July 31, 1989, Applicant's actual capitalization consisted 

of 68.26% debt and 31.74% equity. The ten-year equity management 

plan Applicant submitted for the Commission's consideration in this 

proceeding contemplates raising the Company's equity ratio to 45% 

within four to five years. The objective of raising the equity 

ratio would be to improve the capital structure and thereby enable 

1 

i 26 

27 

28 

the Company to attract financing for its construction program from 

sources other than the Rural Electrification Administration ('IREA") 

and the National Rural Utilities Cooperative Financial Corporation 

.- 
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(ItCFClt). 

available funding or increase the interest rates. 

Applicant is concerned that the REA and CFC-may redy 

According to Applicant, an integral step in the equit 

management plan is achieving a net TIER of at least 2.69. 1 Th 

Company believes that a 2.69 TIER would provide sufficient earning 

to maintain its sound financial condition, provide reliable service 

respond to rapid system growth, stabilize rates at the lowes 

overall long-term costs to its member-customers, improve its equit, 

ratio, and rotate capital credits to its member-customers in 

meaningful cycle. 2 As revised, Applicant's $1,497,840 rate reques. 

would produce the earnings required to achieve the targeted interesl 

coverage ratio in the late-1990's. 

RUCO disagrees with Applicant's plan to reach a 45% equitj 

ra.ti-0 within a four to five-year period. It is RUCO's position that 

the equity component should instead be raised to between 35% and 405 

of total capitalization, with some consideration given to adoptinG 

a flexible capital credit rotation policy so that the correct equity 

1 An interest coverage ratio, or TIER, is a common financial 
measure of a company's earnings capability. The net TIER is 
calculated by adding the total margin and the interest expense on 
long-term debt, and then dividing by the amount of the interest 
expense. The operating TIER is calculated by dividing operating 
income by interest expense. 

2 Under the capital credit system, a cooperative's margin is 
allocated or credited back to its members in proportion to each: 
member's patronage or revenues. The credits are maintained on the 
cooperativ'e's books until its financial condition allows the refunds 
to be made. 

nErTSTnN Nfl X717L 6 
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ratio can be maintained when the Company's margin fluctuates. RUC 

contends that moving toward a ratio of 35% to 4 0 %  would comport w i t  

the principles of continuity and gradualism. 

range RUCO sponsored for the rate increase is intended to produce 

The upper end of th 

2.14 net TIER and a 37.5% equity ratio in about five years. 

The revenue increase recommended by Staff is calculated t 

allow MEC to maintain a net TIER of 2.00, with a net debt servic 

coverage ratio (I1DSCtt) of 2.09. Staff contends that a 2.00 net TIE 

is appropriate for the Company. In support of its position, Staf 

has observed that the long-term debt financing provided by the RE, 

and CFC only requires a cooperative to maintain a 1.5 net TIER anc 

a 1.25 DSC, as an average of the best two of the last three calendai 

years of operations. In Staff's opinion, little incentive exists tc 

pursue coverage ratios significantly higher than the minimums since 

neither the CFC nor the REA reward financially strong cooperatives 

*. .- .(r % "  . /  

with lower interest rates than those charged other companies. 

The issue before the Commission is the extent to which the rate 

relief granted in this proceeding should include revenues intended 

to augment MEC's earnings and thereby increase its TIER ratio and 

equity capitalization. The Commission finds that the weight of the 

evidence fails to substantiate the reasonableness of or need for a 

revenue allowance in the magnitude suggested by either MEC or RUCO. 

The primary objective underlying Applicant's proposed move 

:award a higher coverage ratio and equity component is enhancement 

7 DECISION NO. s-7172 
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3 test year, 

has recently e~perienced.~ 

which is slightly higher than the coverage ratios MEc 

It will provide a reasonable return on 

fair value rate base and should be approved. 

REVENUE DISTRIBUTION 

The remaining issue for the Commission's determination is th 

appropriate distribution of the authorized revenue requirement amonl 

the customer classes. Traditionally, the most widely acceptec 

measure of reasonable utility rates and rate relationships is cos1 

of service. Through a cost of service study, allocation ratios art 

developed to identify the proportionate responsibility of thc 

various customer classifications for the utility's investment, 

revenues, and expenses. The realized rate of return under present 

rates is then calculated for each class and its relative rate of 

return performance is considered, along with other intangible 

factors, in distributing the revenue requirement. 

2 8  . . . .  

Applicant performed a class cost of service study using a 

functionalization, classification, and allocation approach. The 

study is a product of load data for other utilities and the judgment 

of its expert witness because Company-specific information is 

3 On rebuttal, the Company presented a forecast which 
estimates that for the 12 months ended June 30, 1991, the revenue 
increase recommended by Staff would produce a net TIER of 1.85. The 
2.00 net TIER calculated based upon adjusted test year results, 
however, is the relevant number. 

4 At the end of the test year, the Company's net TIER was 
approximately 1.80 (Ex. A - 2 ,  Sch. 3). At year-end 1989, it was 1.77 
(EX. A - 8 ,  p. 3 ) .  

9 DECISION NO. r 7 1 7 6 ,  



11 

1: 

1: 

1E 

17 

le 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DOC,.,I: NO. U-1750-89-231 

unavailable. Under the revenue distribution resulting from th 

study, a higher than average percentage increase would be allocate 

to the residential, small commercial, and lighting classes. Staf 

has accepted this revenue distribution, but recommends that MEC b 

directed to implement a load research program for its system. 

. RUCO has criticized that portion of Applicant's cost of semi 

study which allocates demand-related costs to the customer classe5 

In RUCO's opinion, the demand allocation factors used in the stu 

were improperly derived from load characteristics which had be 

estimated by Company witness Neidlinger based in part upon judgme 

and in part upon actual infornation he had in the past reviewed f 

the Arizona Public Service Company (IIAPSI'), Tucson Electric Pow 

Company, and Texas Electric Utilities Company. RUCO contends th 

the use of actual data for APS alone would be more appropriate, bi 
:'% - ~ I .  

that load data specific to MEC would most closely reflect the actui 

cost responsibility of the Company's customer classes. It i! 

therefore, RUCO's proposal that Applicant's cost of service study 1 

modified to reflect the APS demand-related data and that Applicar 

be directed to implement a load research program to develop ME( 

specific data for future rate cases. Under RUCO's revision to tk 

Company's cost of service study, the small commercial, larc 

5 The demand-related portion of the purchased power costs i 
the single largest expense item incurred by MEC. 

10 DECISION NO. s7/ 72- 
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commercial and industrial, irrigation, and lighting classes woul 

sustain an above-average percentage increase. 

The Commission agrees with Staff and RUCO that actual load datl 

for MEC’s own system would be the preferable basis for determininc 

the revenue responsibility of each customer class. The rapid growtl 

in the Bullhead City vicinity of the Company‘s service territory h2 

produced a customer base of sufficient size to warrant th 

performance of load research. We will direct MEC to implement 

load research program and base its class cost of service study i 

the next case on the resultant data. 

For purposes of this proceeding, the Commission will reject th 

Company’s cost of service study as being suspect and not susceptibl 

to an evaluation for reasonableness. While surrogate data and thl 

exercise of judgment can be appropriate elements in a study 

Applicant has completely failed to document, support, or explain thc 

combination of judgment and data for other utilities which it reliec 

upon for cost of service purposes. 

We will also reject the revenue distribution proposed by RUCO. 

While its treatment of demand-related costs is better founded, 

RUCO’s proposal in other areas adopts the Company‘s rather nebulous 

study and contemplates greater overall shifts in the revenue 

responsibility of the customer classes. We are not persuaded that 

any such shifts should be effectuated until actual, MEC-specific 

11 DF!f!T.STnN NO 57/72 
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the direction and magnitude of any needed realignment. 

The Commission, therefore, finds it appropriate in this case t 

maintain the proportionate revenue responsibility which current1 

exists between the classes. We will approve a revenue distributio: 

which allocates an average percentage increase of 2.34% to tht 

customer classes. 6 

From a billing perspective, the 2.34% revenue increasc 

allocated to the residential class will be offset by the reductio1 

in the monthly senrice charge from $12.00 to $9.50 per month. As i 

result, approximately 82% of the residential class (those customers 

using up to approximately 1,000 KWH per month) will experience a( 

overall decrease in their monthly bills. 

* * * * :-r . . * * 

Having considered the entire record herein and being fully 

advised in the premises, the Commission finds, concludes, and orders 

that: 

1. Applicant is 

FINDINGS OF FACT 

n Arizona non-profi, cooperative corporation 

engaged in the business of providing electric service to the public 

6 
I 

The 2.20% authorized increase in gross annual revenues, 
when distributed to the customer classes exclusive of the "other 
revenuef1 category, equates to an average rate increase of 2.34%. 
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in various portions of Mohave County, Arizona, pursuant to authorii 

granted by the Commission. 

2 .  On September 9 , 1989 ,  as revised by filings dated Novembc 

8 ,  1989 ,  April 9 ,  1990 ,  and May 9 ,  1990 ,  MEC submitted t o  tk 

commission an application for a permanent increase in its rates ar 

charges. 

3. Notice of the hearing in this matter was duly provided t 

Applicant's customers. 

4. The hearing in this matter was held on the dates indicate 

above. 

5. The following late-filed exhibits should be admitted int 

evidence: Ex. MEC-10 (proposed rates revised) and Ex. MEC-11 (TIE: 

forecasts); Ex. S-3 (revised Staff Report); and Ex. R-5 (revisec 

schedules). 
:-i. I ' . . I .  

6 .  

S-3, is reasonable and should be adopted. 

7. Applicant's fair value rate base is determined to bc 

The consensus reached by the parties, as reflected in Ex, 

$26,742,431, which is the same as its original cost rate base. 

8 .  The weight of the evidence fails to substantiate the 

reasonableness of or need for granting a revenue allowance in the 

magnitude suggested by either MEC or RUCO to augment the Company's 

earnings and thereby increase its TIER ratio and equity 

capitalization. 

DECISION NO. 5 7 / 7 2 .  13 
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actually seek financing from sources other than the REA and CFC. 

10. Absent evidence establishing more than a remot 

possibility that it will be necessary for MEC to obtain alternativ 

financing in the near future, the record fails to convince th 

commission that a revenue allowance in excess of Staff' 

recommendation is warranted. 

11. The $585,762 increase recommended by Staff is the level o 

rate relief necessary for Applicant to meet its operating costs 

provide reliable electric utility service, and accrue sufficien. 

earnings to maintain its financial integrity while cycling capita: 

credits to its member-customers. 

12. The rates and charges approved herein will produce a net 

op&.ating income of $2,297,218, for a return of 8.59% which is i 

fair and reasonable return on fair value rate base, and a net TIEF 

of 2.00 which is reasonable for MEC at this time. 

13. The authorized increase in gross annual revenues is 

$585,762, or 2.20%. 

14. Actual load data for the Company's system is the 

preferable basis for determining the revenue responsibility' of each 

customer class. 

15. Applicant's cost of service study is suspect and not 

susceptible to an evaluation for reasonableness because the Company\ 1 

has completely failed to document, support or explain the 

r7 172 
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combination of judgment and data for other utilities which it reliE 

upon for cost of service purposes. 

16. The revenue distribution proposed by RUCO adopts, in part 

the Company's rather nebulous study and contemplates greater overal 

shifts in the revenue responsibility of the customer classes. 

17. No significant shifts in the proportionate revenu 

responsibility of the classes should be effectuated until actual 

MEC-specific load data becomes available to provide guidance on th 

direction and magnitude of any needed realignment. 

18. It is appropriate in this case to maintain thc 

proportionate revenue responsibility which currently exists betweei 

the classes. 

19. A revenue' distribution which allocates an averagc 

percentage increase of 2.34% to the customer classes is reasonable. 

CONCLUSIONS OF L A W  

:-i ' "  . L  

1. Applicant is a public service corporation within thc 

meaning of Article XV of the Arizona Constitution and A.R.S. 

Sections 40-250 and 40-251. 

2. The Commission has jurisdiction over Applicant and of the 

subject matter of the application. 

3 .  Notice of the application was provided in the manner 

prescribed by law. 

4 .  The rates and charges proposed by Applicant are not just 

and reasonable. 

15 DECISION NO. 57172- 
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5 .  The r a t e s  and charges  a u t h o r i z e d  h e r e i n  a r e  j u s t  arc-” 

r e a s o n a b l e  and should  be approved. 

6. A base  r a t e  f o r  

should  be approved. 

7 .  MEC‘s s h a r e  of t h  

purchased power of $0.065798 p e r  KW 

AEPCO re fund  should  be passed on t o  it 

customers  through a 3 m i l l  credit  p e r  KWH and MEC should be d i r e c t e  

t o  i n c l u d e  an addendum t o  i t s  monthly purchased power a d j u s t 0  

f i l i n g  t o  r e p o r t  f o r  each month t h e  amount refunded,  t h e  balance o 

t h e  r e fund ,  and t h e  amount of i n t e r e s t  earned  on t h e  unrefundec 

ba lance .  

8 .  MEC should  implement a l oad  r e s e a r c h  program f o r  it: 

system, deve lop  and submit f o r  S t a f f  approval  i t s  p lan  f o r  t( 

program w i t h i n  s i x  months from t h e  e f f e c t i v e  d a t e  of t h i s . D e c i s i o n ,  

a l l debase  i t s  c l a s s  c o s t  of service s t u d y  i n  t h e  next  r a t e  case  or 

t h e  r e s u l t a n t  d a t a .  

. .  

ORDER 

I T  I S  THEREFORE ORDERED t h a t  MEC is  hereby d i r e c t e d  t o  f i l e  on 

o r  b e f o r e  December 31, 1990  r e v i s e d  r a t e  s chedu les  s e t t i n g  f o r t h  t h e  

r a t e s  and cha rges  conta ined  i n  E x h i b i t  A, a t t a c h e d  h e r e t o  and 

i n c o r p o r a t e d  h e r e i n  by r e f e r e n c e ,  

o t h e r  services s u b j e c t  t o  t h e  consensus approved here in .  

and t h e  r a t e s  and charges f o r  

I T  I S  FURTHER ORDERED t h a t  t h e  above r a t e s  and charges s h a l l  be 

e f f e c t i v e  f o r  a l l  service provided 

16 

on and a f t e r  January 1, 1 9 9 1 .  i 

DECISION NO. J 7 / 7 1  I 
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I T  I S  FURTHER ORDERED t h a t  MEC s h a l l  n o t i f y  its customers ( 

t h e  r a t e s  and charges  a u t h o r i z e d  h e r e i n  and t h e  e f f e c t i v e  d a t e  c 

same by means of an i n s e r t  i n  its next r e g u l a r  monthly b i l l i n g .  

I T  I S  FURTHER ORDERED t h a t  MEC's base  r a t e  f o r  purchased POWE 

is hereby e s t a b l i s h e d  a t  $0.065798 per KWH. 

I T  I S  FURTHER ORDERED t h a t  a c r e d i t  of $0.003 p e r  KWH s h a l l  1: 

a p p l i e d  t o  customer b i l l s  u n t i l  MEC h a s  refunded its s h a r e  of  t h  

AEPCO re fund  and t h e  i n t e r e s t  earned  on t h e  unrefunded balance.  

I T  I S  FURTHER ORDERED t h a t  MEC is hereby d i r e c t e d  t o  inc lude  a 

addendum t o  its monthly purchased power a d j u s t o r  f i l i n g  t o  repor  

f o r  each month t h e  amount o f  t h e  AEPCO refund passed on t 

customers ,  t h e  remaining ba lance  of t h e  refund,  and t h e  amount o 

i n t e r e s t  earned on t h e  unrefunded ba lance .  

;'* . . I .  I T  I S  FURTHER ORDERED t h a t  MEC is hereby d i r e c t e d  t o  implemen. 

a l o a d  r e s e a r c h  program f o r  i ts  system, develop and submit f o r  S t a f  

approval  i ts p lan  f o r  t h e  program w i t h i n  s i x  months from thc 

e f f e c t i v e  d a t e  of t h i s  Decis ion,  and base  i t s  c l a s s  c o s t  of servicc 

s t u d y  i n  t h e  nex t  r a t e  c a s e  on t h e  r e s u l t a n t  da t a .  
c 

I T  I S  FURTHER ORDERED t h a t  t h e  fo l lowing  l a t e - f i l e d  exhibi t5  

a re  hereby admit ted i n t o  t h e  r eco rd  f o r  t h i s  proceeding: Ex. MEC-1C 

(proposed ra tes  r e v i s e d )  and Ex. MEC-11 ( T I E R  f o r e c a s t s ) ;  Ex. S-1 

( r e v i s e d  S t a f f  R e p o r t ) ;  and Ex. R-5 ( r e v i s e d  schedu les ) .  

D E C I S I O N  NO. 57/7& 17 
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I T  I S  FURTHER ORDERED t h a t  t h i s  D e c i s i o n  s h a l l  become e f f e c t i v  

immediately.  

BY ORDER O F  THE ARIZONA CORPORATION COMMISSION. 

I N  WITNESS WHEREOF, I ,  JAMES MATTHEWS, Execu t iv  
S e c r e t a r y  of t h e  A r i z o n a  Corporat ion Commission, hav 
hereunto  set  my hand and caused t h e  o f f i c i a l  sea l  o 
t h e  Commission t o  be a f f i x e d  a t  t h e  Capi to l ,  i n  t h  
C i t y  of Phoenix, t h i s  29 day of h d u - s m k y  , 1 9 9 0  

I 

JAHES MATTHEWS 

DISSENT 
b a i s  ‘ I ’  

18 DECISION NO. 57/72 
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BEFORE THE ARIZONA CORPORATION COMl?j%&qrporation ~ o m ~ j ~ ~ i ~ ,  

MARCIA WEEKS DOCKETED 
CHAIRMAN 

COMMISSIONER 

COMMISSIONER 

DEC 2 0 1990 RENZ D. JENNINGS 

DALE H. MORGAN 

I N  THE MATTER O F  THE'APPLICATION O F  ) DOCKET 
MOHAVE ELECTRIC COOPERATIVE, I N C . ,  AN ) 
ARIZONA NON-PROFIT CORPORATION, FOR A ) 
PERMANENT RATE INCREASE. 

DECISION NO. J '5-7/ f4  
1 

1 
) ORDER AMENDING DECISION 

NO. 57172 

BY THE COMMISSION: 

By Decis ion  No. 57172 d a t e d  November 29, 1990, t h e  Arizona 

Corporat ion Commission ( ltCommissionll) approved new r a t e s  and charges 

f o r  Mohave Elec t r ic  Cooperat ive,  Inc .  (llMEC"), t o  "be e f f e c t i v e  f o r  

a l l  service provided  on and a f t e r  J anua ry  1, 1991.Il 

On December 5, 1990, MEC f i l e d  an a p p l i c a t i o n  r eques t ing  t h a t  

the Decis ion be  modif ied so t h a t  t h e  a u t h o r i z e d  r a t e s  and charges 

3ecome " e f f e c t i v e  f o r  a l l  b i l l i n g s  on and a f t e r  January  1, 1991." 

Cn suppor t  of i ts r e q u e s t ,  MEC c l a ims  t h a t  complying with t h e  

l e c i s i o n  a 5  w r i t t e n  would c a u s e  a severe h a r d s h i p  by  r e q u i r i n g  t h e  

i r o r a t i o n  of  23 ,000  b i l l s .  

" . .  

No o p p o s i t i o n  t o  MECIS r e q u e s t  has  been expressed  by t h e  o t h e r  

) a r t i e s  t o  t h i s  proceeding.  

I T  IS  THEREFORE ORDERED t h a t  t h e  second o r d e r i n g  paragraph of 

becision No. 57172 is hereby amended t o  r ead  as fo l lows:  

I T  I S  FURTHER ORDERED t h a t  t h e  above r a t e s  and charges 

s h a l l  be  e f f e c t i v e  f o r  a l l  b i l l i n g s  rendered  on and a f t e r  

January  1, 1991. 

I T  I S  FURTHER ORDERED t h a t  t h i s  Decis ion s h a l l  become e f f e c t i v e  

m e d i a t e l y .  

-1- 
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FROM I 

DATE I 

R E  I 

R E N E  N I I i A S T R I I ,  T A R I F F  S P E C I A L I S T  

J A Y N E  C A R B O N E  
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CllECK ONE1 
\ i  
;''. T a r i f f  is i n  o o m p l i a n c e .  
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DLKKET NO. U-1750-89-231 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

IN WITNESS WHEREOF, ‘ldt JAMES MATTHEWS Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of 
the Commission to be affixed at the Capitol, in the 
City of Phoenix, this 2 0  day of b& , 1990. 

DISSENT 
babs 

-2-  DECISION NO. 3-7/f’# 
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RE I CDMPLIANCE T A R I F F S  
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C l lECK ONE1 

'$ T a r i f f  ie i n  c o m p l i a n c e .  
' I  

T a r i f f  i a  n o t  i n  compliance. 
t " * ,  

IIEMARKS I 
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0 0  I 
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RESIDENTIAL 
(% ofI’OTAL) 

SMALL COMM’L. 

LRG COMM. & IND. 

IRRIGATION 

BIA 

CHEMSTAR 

CYPRUS BAGDAD 

OTHER REVENUE 

AVG INCREASE 

~~ 

MOHAVE 
PERCENTAGE INCREASE 

AMOUNT INCREASED 
TESTYEAR . 
REVENUES MOHAVE 

$15,421,961 
57.89% 

5,997,009 
22.51 % 

2,123,873 
7.97% 

437,797 
1.64% 

115,718 
0.43 9% 

1,340,694 
5.03 % 

832,471 
3.12% ’ 

100,044 
0.38 % 

269,904 
1.01 R - 

$26,639,47 1 

rt 
2.39 % 

$15,790,546 

2.94% 

6,173,321 

2.01 % 
2,166,563 

-1.62% 
430,705 

0.00 % 
115,718 

0.00 % 
1,340,694 

-0.97 % 
824,396 

12.99 ’% 
113,040 

0.00% 
269,904 

2.20% 

RUCO 

1.79 % 
$15,698,0 14 

3.56% 
6,210,503 

3.47% 

2,197 ,57 1 

3.40% 
452,682 

0.42 % 
116,204 

0.00 % 
1,340,694 

-0.71 % 
826,560 

12.99 % 
113,040 

0.00% 
269.904 

2.20 % 

Page 1 

% of 
APPROVED TOTAL 

2.34 % 
$15,782,835 

2.34 % 
$6,137,339 

2.34 % 
2,173,572 

2.34 % 
448,041 

2.34 % 
118,426 

0.00 % 
1,340,694 

2.34 % 
851,951 

2.34 % 
102,385 

0.00 % 
269.904 

2.20 4% 
100.00% $27,224,886 $27,225,172 $27,225,147 

57.97 % 

22.54 ’% 

7.98 5% 

1.65% 

0.43 % 

4.92 % 

3.13% 

0.38 % 

0.99 7c 

100.00% 



,RESIDENTIAL 

Small General Service 
Residen tial-SGS 

Monthly Service Charge 
Energy -kWH 

Optional-TOD Rates 
Residential-RTOD 

Monthly Service Charge 
On-Peak Energy Charge 
Off-peak Energy Charge 

Optional Demand Rate 
Residential-RD 

Oct. -April 
Monthly Service Charge 

. , Energy-kWH 
- L . May-Sept. 

Monthly Service Charge 
Demand Charge-kW 

Energy -kWH 
All Months 

Monthly Service'charge 
Demand Charge-kW 

Energy-kWH 

.. 

MOHAVE 
SUMMARY 

CURRENT AND APPROVED 
RATE COMPARISONS 

CURRENT 
RATES 

$12.00 
$0.08100 

$15.00 
0.11600 
0.05200 

$13.50 
0.08100 

$13.50 
$6.50 

0.05100 

Page 2 

APPROVED - RATES 

$9.50 
$0.08319 

$15.00 
0.14950 
0.05200 

$13.50 
$7.50 

0.04800 



EXHIBIT A 
Page 3 

SMALL COMMERCIAL 

Small Commercial Service 
SCS-Less than l00kW 
Non-Demand Metered 

Monthly Service Charge 
Energy Charge-kWH 

Demand Metered 
Monthly Service Charge 

Demand Charge-kW (>3kP 
Energy-kWH 

Optional TOD Rate 
Small Comm. & Ind. 

[Less than 100kW-SCTOD) 
Monthly Service Charge 

On Peak Demand Charge-kW 
Energy -kWH 

LARGE COMM. & INDUSTRIAL 

Large Comm. & Ind. 
(Greater than 100 kW) 

Monthly Service Charge 
'Iiiemand Charge-kW 

Energy -kWH 

Optional TOD Rate 
Large Comm. & Ind. 

Monthly Service Charge 
On Peak Demand Charge-kW 

Energy -kWH 

$17.50 
0.07350 

$19.00 
$7.20 

0.05750 

$25.00 
$13.50 

0.05950 

$62.00 
$9.00 

0.04850 

$62.00 
$13.50 
0.04100 

$12.00 
0.08160 

$25.00 
$8.25 

0.05374 

$30.00 
$12.50 
0.05040 

$70.00 
$9.75 

0.04558 

$70.00 
$13.50 
0.04100 



IRRIGATION 

Large Irrig. Pumping 
Monthly Service Charge 

Demand Charge-kW 
Energy -kWH 

Oational TOD Rate 
Large Irrig. Pumping 

Monthly Service Charge 
On Peak Demand Charge-kW 

Energy -kWH 

LIGHTING 

Lighting Service-LS 

Mercury Vapor- 1 75 Watt 
HP Sodium-100 Watt 
LP Sodium-100 Watt 

Mercury Vapor-175 Watt 

Utility Owned: 

Consumer Owned 

HP Sodium-100 Watt 
LP Sodium-100 Watt 

.:-. . k. : . . * _  

~~ 

$62.00 
$9.00 

0.04850 

$62.00 
$13.50 

0.06333 

$6.70 
7.70 

10.20 

$5.00 
5.00 
5.00 

EXHIBIT A 
Page 4 

2 ., 

$60.00 
$7.00 

0.05800 

$60.00 
$13.50 

0.05000 

$6.85 
$7.88 

$10.43 

$5.11 
$5.11 
$5.11 



$62.00 
Demand Charge-kW $9.00 
Energy Charge-kWH 0.04850 

$70.00 
$9.00 

0.04579 

Large Contract-Cyprus BaEhdad 
MonthIy Service Charge 

Demand Charge-kW 
Energy Charge-kWH 

$62.00 
$13.50 
0.04100 

Large Contract-Chemstar 
Monthly Service Charge $62.00 

Energy Charge-kWH 0.04850 
Demand Charge-kW $9.00 

(1) Current contract rates apply. 
Any back-up service provided outside' of the contract 
will be subject to the Large Commercial and Industrial general rate 
or the Optional Time-of-Day rate. 

..... < 2.". . , /. 
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-hor: Robert McNichols at -TIATWON 
e: 7/3/93 11:14 AM 
,ority: N o r m a l  

TO: Chester Mills at -1IAPH.XAO 

Chet, I agree we need to coordinate this better. We have several 
people involved who may be going in different directions. Bud Brown 
has been the one in the lead on this for quite a while. He is 
currently working through the MEC attorney to try to confirm a meeting 
date and location. Stan Burella called a day or t w o  ago and said he 
was planning to send MEC a Bill for Collection based on my last memo 
to the AD, Attention Bud Brown. I: asked Stan to run it by Bud before 
sending it out. We nsed to all be in agreement on how we want t o  
pursue it. We should probably meet among ourselves to strategize. Me 
Then, 
response to the Audit Findings. We should use the audit as a way to 
put pressure on MEC to work with us on a service contract. MEC wants 
BIA to produce our racords. We want MEC to respond to the audit based 
on their records, I think. If MEC refuses to respond, then we should, 
I think, issue a B i l l  far Collections. We need to coma to some type 
of agreement with MEC for electric' service. We want a rate which is 
competitive and make sure we are no longer paying construction charges 
on the Supai line. I t  is not feasible for us to pay our electric 
bills in 30 days with the system we follow so need t o  gat some 
allowance for up to 90 days without being disconnected. 

I think a meeting is needed with MEC to insist they provide a 

-- - ... - ~ 
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Reply Separator 
Subject: Re: Mohave Electric 
Author: Chester Mills a t  - I IAp&yAO 
Date : 7 / 3 / 9 7  9:48 AM 

Bob, 

Received a cc: of your letter to Mohave Electric. Perhaps I did not 
explain myself clearly as to whom the letter should be addressed too. 

I highly recommend that you submit a letter to the PJ) requesting the 
Area Office to setup a meeting with Mohave Electric. Also. for 
justification purposes, glease state why the meeting i s  necessary. 

At least this way, ths AD can hold the Area staff responsible f o r  
setting up the meeting. Tf I recall, either B a r r y  Welch or Bud Brown 
set-up the last meeting. AS I stated before, we need to get Mohave 
Electric back to the negotiation table ASAP. As you know, to date the 
PA0 has not followed up on the situation. 

If I can be of further help, please contact me. ..cdm 



,--. _- 
UNITED STATES+ GOVERNMENT 

i DATE: memorandum MA' I  3 0 1397 
REPLY TO 

A l 7 N  OF: Superintendent, Tmxton Canon Agency 

5 U aJ ECT: Mohave Electric Cooperative, Office of Inspector General, 
Audit Report No. 95-E-1045 of June, 1995 

To:  Area Director, Phoenix Area Office 
Attention: Contracting officer - MS 211 

Mohave Electric Cooperative has not responded to the subject 
audit which was conducted for Calendar Year 1994. They have 
also cancelled their meeting with us to discuss the audit 
findings and have failed to reschedule. 

. I recommend t&at a Bill of Collection be issued for the 
questioned costs and referred to the Solicitor for collection. 
I further recommend that the Office of the Inspector General be 
notified and that we request similar audits be conducted for 
Calendar Years 1995 and 1996. - -  

\ 

i 

We need to get this issued resolved, but it seems Mohave 
Electric's objective is to force us off their system. 

OPTlONAL FORM NO. la 
GSA 



T E LE F A X ( 7 pages total) 

7/8/97 

To: Chet Mills 

From: Kay Keely 

Subject: Mohave Electric Audit Report No. 95-E- 1045 

The first thing to remember is that the audit was requested by Bud Brown in April 1993. The 
audit was issued in June 1995, exactly two years ago! 

One of Bud’s staffwrote a proposed response, but Bud did not agree with it. Reportedly he had 
written to Mohave at least twice asking them to provide answers and documentation. Mohave 
opened their records to OIG already and BIA apparently has no documentation to refute or 
support our figures. 

Dolan from the OIG told Lisa of my staff that there is no chance of collecting from Mohave 
electric unless BIA can come up with documentation. She also talked to the Solicitor and they 
agree. 

The next page of this telefax is the memo I drafted in September 1996 after talking to Jeannette. 
To my knowledge the information included in my draft is accurate and I believe it is a realistic 
summary of where we are as an agency. She tasked Bud with providing her a written document 
with his “side of the story”. Apparently she and Ted accepted Bud’s version and subsequently 
sent the attached memo (dated 10/10/96) to the OIG as a status report on the audit. That is the 
last piece of paper we have seen on this audit. 

I attempted to reconcile the figures from the OIG audit report (3 pages of tabular material) but 
was unsuccessful. If Bud has information about what payments were made or what was billed by 
Mohave, he has never provided it to us. 

Good luck. 

Let me know if I can be of any assistance. It was good to talk to you! 



Memorandum 

To: Director of External Audits 
I 
I Office of Inspector General 

I From: Deputy Director 

Attention: William Dolan 
I 

, 
Office of Audit and Evaluation 

Subject: Review of Mohave Electric Cooperative, Inc., Calendar Year 1994 Charges 
Under Bureau of Indian AfTairs Contract No. GS-00s-67021 (Audit Report No. 
9 5 -E- 1 045) 

The subject audit report, issued June 23, 1995, in response to a request fiom the Bureau of Indian 
AfTairs Phoenix Area Director, contained $63,516 in cost exceptions and $1,211,053 in 
unsupported costs for the Bureau of Indian Af€airs to resolve. 

It is our understanding that most of the financial data used by the OIG in conducting the audit 
was provided by Mohave Electric. The Phoenix Area Office has conducted extensive research in 
an attempt to either support or rehte the OIG findings in the audit report but has found no 
supporting financial information. Repeated letters to Mohave Electric have resulted in no 
additional information since Mohave’s records were made available to the OIG auditors during 
the audit work. 

The OIG found no records at Mohave to   support^' the construction cost of $1,145,652; however, 
the power line does exist, the BIA accepted the project, and the contract allowed a not-to-exceed 
construction cost of $1.6 million. The OIG hrther found that BIA paid Mohave Electric 
$1,404,078 for construction costs though they were only invoiced $1,145,652. This does raise 
questions, but BIA is unable to provide documentation as to whether they paid the $1.4 million 
or whv thev Daid more than invoiced or whether Mohave incorrectlv creditd nther nmmento 

against construction. Mohave informed the OIG that the other costs in question werebased on 
verbal agreements at the time the contract was initially signed in 1982. This cannot be 
confirmed or denied by BIA. 

Without hrther documentation, BIA cannot initiate any collection action against Mohave; and 
the Solicitor’s ofice has stated they could not pursue collection action without documentation to 
refhte the Mohave documents. 

I have discussed this issue with the current Acting Phoenix Area Director and he has authorized - 

me to recommend that the questioned costs be reinstated and that the subject audit be closed. 





Branch of Acquisition, Federal Assistance 
Section IV/Contracts & Grants/HS-211 

I 

Susan D. (;oodwin 
Martinez & Curtis, P.C. 
2712 North Seventh Street 
Phoenix, Arizona 85006-1003 

Dear Ms. Goodwin: 

MAR 0 8  1993 

This is regarding GSA Contract No. GS-oOS-67021, Negotiated Electric 
Utility Contract between Xohave Electric Cooperative, Inc. and the Bureau 
of Indian Affairs, and your request for paylent of possessory taxes paid 
to the bualapai Tribe. 

FINDINGS OF FACT 
BACKGROUND: 

1. 

2. 

3. 

On April 1, 1982, the Bureau of Indian Affairs entered into Contract 
No. GS-OOS-67021 with Mohave Electric Cooperative, Inc. to furnish 
the Government all electric energy which the Government nay request 
during the term of this contract up to 1,500 KW for the operation of 
its facilities located at Hualapai and Havasupai Indian Reservation. 
Incorporated as part of the contract is Addendum No. 1 and Special 
Terms and Conditions, identified as GSA Form 1684; GSA Form 1685. 

In Decerbar of 1989, the Hualapai Tribe enacted a possessory 
interest tax and *sed a tax on the transusison lines constructed 
by Mohave Electric Cooperative that serve Supai. The Mohave 
Electric Cooperative filed a protest contesting the tax with the 
HuPlapai Tribe. 

By letter dated November 27, 1991, Mohave Electric Cooperative, Inc. 
transmitted Invoice Number 2497 in the amount of $100,997.90 to Mr. 
Wilson Barber, BIA Phoenix Area Director, for reimbursement of 
possessory taxes paid to the Hualapai Tribal Council. The invoice 
reflected 1990 taxes of $47,459.58 and 1991taxes of $47,459.58 less 
1990 and 1991 Mohave Electric Cooperative's prorate - Nelson Line 
credit of $4,474.22. An additional charge was included which amount 
to $10,552.96 identified as "Other Charges". 
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4 .  

5 .  

6 .  

7. 

8 .  

9. 

By letter dated April 27, 1992, the Hwlapai Tribe and Mohave 
Electric Cooperative entered into a settlement agreement regarding 
the protest. The terms of the settlement are that Mohave Electric 
would dismiss, with prejudice, its protest of 1990 and 1991 
possessoryinterest taxes assessed against it by the Hualapai Tribe, 
in consideration of the Hualapai Tribe's agreement to apply 17.5% of 
the amounts paid under protest by Mohave Electric for both tax years 
1990and 1991 against Mohave Electric's 1992 possessory interest tax 
obligation, which has yet to be assessed. 

By letter dated July 27, 1992, the Hualapai Tribe billed Mohave 
Electric $30,848.73 for tax year 1992. 

By letter of September 8, 1992, Mohave Electric wrote to Mr. Barber 
submitting a revised invoice for reimbursement of possessory taxes 
paid to the Hualapai Tribe and related expenses, plus interest on 
the past due amounts. The amount of the invoice totaled to 
$152,007.27. 

By letter dated September 23, 1992, Mohave Electric through its 
attorneys, Martinez and Curtis, P.C., wrote to Mr. Wilson Barber 
referring to its previously submitted invoice and requesting 
payment. 

By letter of December 23, 1992, Mohave Electric via their attorney, 
Ms. Susan D. Goodwin, wrote to Ms. Rose Velarde, Contracting 
Officer, providing an explanation to other charges included as part 
of the invoice, namely $10,552.96 and $22,397.75 for delinquent 
penalty assessment. 

By letter dated January 8, 1993, M s .  Goodwin wrote to Ms. Velarde 
regarding BIA personnel who were contacted regarding payment. 

DISCUSSION: 

It is unfortunate that the Contracting Officer was not advised of this 
matter in a more timely fashion since this is a contractual matter under 
Contract No. GS-00s-67021. Not until November 1992 was this issue 
referred to the Contracting Officer for resolution. 

The primary question is whether BIA is liable for the payment of the $ax. 
In reading Contract No. GS-00S-67021 the Contracting Officer finds this 
contract was entered into as a procurement contract to buy electric energy 
to serve existing and future residential and conmerical installations on 
the Hualapai and Havasupai Indian Reservation. To provide this service, 
Mohave Electric constructed a power line from its existing facility, a 
distance of approximately 70 miles, to a point of termination at the line 
side at the Long Mesa Power transformer, which is the point of delivery. 
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There has been some discussion on who owns the lines, and the argument 
made that since the BIA ordered the lines to be built, and since the lines 
serve only Indians, the tax is in effect a tax on the United States. I 
find that Mohave Electric Cooperative o m s  the lines based on Addendum 
No. 1, referring to ownership of facilities, wherein it clearly states all 
facilities to be provided by or on behalf of Mohave shall be and remain 
its sole property. 

i 
1 

It is also evident the contract was entered into to procure electricity, 
a utility service, following procedures under FAR Part 8.3, Acquisition of 
Utility Services. Under these regulations, GSA has statutory authority to 
enter into long term contracts for utility services not to exceed 10 
years. This contract is a GSA contract which has a ten-year term. The 
lanuage of the contract states to "furnish the Government all electric 
energy... In furtherance of the contract, Mohave Electric constructed 
the lines. The Government did not procure construction of the line, 
otherwise the contract would have contained the specifications, provisions 
and clauses for this type of contract. Clearly inspection and acceptance 
would have occurred once performance was completed. A ten-year 
performance time is not likely. 

'V 

The Hualapai Tribe assessed a possessory tax on Mohave Electric in 1989. 
Under the terms of the contract, Addendum No. 1, identified as "Facilities 
Charges" for Mohave to recover costs associated with the construction and 

. operation of facilities to make electric service available to the 
Government, the Government, upon verification of Mohave's cost of 
construction agrees to pay Mohave as a Facility Charge an annual amount 
equal to the sum of ...( 2) All state and local property taxes assessed 
against the facilities that Mohave constructs because of this contract. 

The Contract provides reimbursement for all State and Local tax. The 
Hualapai Tribe is clearly a local governing entity and it is the BIA's 
policy to foster and encourage local self-government. The Contracting 
Officcr finds that under the contract, the Government is liable for all 
state and local property taxes assessed against the facilities, in this 
case the amount of $119,056.56. The delinquent penalty assessment from 
December 28, 1991 through November 30, 1992, in the amount of $12,388.78 
plus 1% accruing until the tax is paid is also due to Mohave. 

The other charges included in the invoice, namely "Contract Allowed Other 
Costs" is explained by letter dated December 23, 1992, from Ms. Susan D. 
Goodwin, as cost association with Mohave's protest of possesstory taxes 
impossed by the Hualapai Tribe. The Contracting Officer finds that 
Mohave has not provided sufficient proof that under the contract these 
cost are allowable. Mohave will be provided an opportunity to provide 
this information. 

. 

I 



DETERMINATION 

Based on the above findings, I hereby determine that it is in the best 
interest of the Government to reimburse Mohave Electric Cooperative for 
local possessory taxes assessed by the Hualapai Tribe in the amount of 
$119,056.56. 

For late penalty charges of $12,388.78 from December 28, 1991 through 
November 30, 1992, plus 1% accruing until the tax is paid by the 
Government, and for "Contract Allowed Other Cost", Mohave Electric is 
hereby provided an opportunity to identify and support where under the 
contract this is an allowable cost. 

By copy of this letter, the Director, Facilities Management and 
Construction Center, is requested to provide to the Phoenix Area Facility 
Management Office the necessary funds to pay $119,056.56 and $12,388.78 
plus 1% penalty charge until the tax is paid. 

Any questions you have regarding this letter, please call M s .  Rose Velarde 
at (602) 379-6760. 

Sincerely, 

L tww.-, . . .  
. . ..>. . . 

Contracting Officer 

cc: Director, Facilities Management and Construction Center 
Attention: Mr. Richard Crissler 
PAO/Facility ManagerlMS-220 
Facilities Management, Truxton Canon Agency 
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NO. 99-242 C 

MOHAVE ELECTRIC COOPERATIVE, 
an Arizona Elecrric Cooperative, Nonprofit 
Membership Corporation, 

V. NOTICE OF ASSIGNMENT TO: 

TRE UNITED STATES Judge Robert H. Hodgas, Jr. 

Pursuant to Rule 77(f) this case has been assigncd to the above Judge for the conduct of 
proceedings pursuant to the rules of this court. Careful consideration and observance by counsel 
of the rules of the court and the orders of the judge applicabIe to the various steps required for 
the prosecution of the case will enable the judge and the clerk of court to assist counsel in the 
expeditious disposition of the case with a minimum of time and expense. Counsel’s attention is 
called to Appendix G to the Rules, which govern procccdings before trial, and has application in 
ever/ case unless an order is entered providing othedsc .  As to the duplication, form and size 
requircmcnts and number of copies of papers to be filed, see Rules 82 and 83. As to service, see 
Rule 5. All matters are to be brought to the attention of a judge unless specifically requested. 

Also, counsels’ artention is called to Amended Gcneral Order #l3 that hplcmcnts three 
methods of Alternative Dispute Resolution: Settlement Judges, Mini-Trials, and Third-party 
Neutrals. The methods arc both voluntary (Le. both parties must agree to use the procedures) 
and flexible, and should be employed early in the litigation process. 

The United States is requested to promptly file written notification of the name, address 
and telephone number of assigned counsel in accordance with Rule Sl(d)(3). 

” 

Pursuant to General Order 32: “Ln pleadings and papers other than &e complaint, the name of 
the judge assigned to the case shall appear under the docket number.” 

A 

Margaret M .  E a r n e l t ,  C l e r k  
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LN THE UNITED STATES COURT OF F'EDERAL ClLAIMS 

MOHAVE ELECTRIC COOPERATIVE. an , -- , 
9 9 - 2 4 2  Arizona Electric Cooperative, Nonprofit 

Membership Corporation, ) 

Plaintq 1 No. 

V. 
J 

C 

PIaintiff, by its attorneys undersigned, respectfully shows and alleges: 

FACTUAL BACKGROUM) 

I. 

Plaintiff is, and at all rimes pertinent hereto was, a customer owned, not for profit, 

membership corporation duly organized and existing under the laws of the State of Arizona, 

with its principal o&e and place of business located at Bullhead City, Arizona. Plaintiff i s  

engaged in business as an electric utitity. 

11. 

Defendant is the United States of America. 

... 

... 
.. . . 
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III. 

This action arises out of a contract betweem Plaintiff and Defendant, as more filly 

appears hereinafter. This Court has jurisdiction of this action under the provisions of the 

Contract Disputes Act of 1978,41 USC 5601, et seq. 

rv. 
On April 1, 1982, Plaintiff entered into a contract with Defendant, acting through rhe 

Adminkrator of the General Services Administration on behalf of the U. S. Bureau of Indian 

Affairs, Department o f  the Interior, to construct and operate a 70 mile power line and to supply 

electric energy to a Bureau of Indian Affairs facility, which provides power to the Haulapai and 

Havasupai Indian Reservauons in Coconino County, Arizona. A copy of the contract the 

("Mohave ElectridBIA Contract" or the "Contract") is attached hereto, marked Exhibit "A", 

and made a part herecf 

V. 

The term of the Mohave E1ectridBI.A Contract was for a period of ten years ending 

in April 1992 with an option for the Defendant to renew for two (2) additional ten-year periods. 

The option was not exercised and no renewal has been consummated. 

VI. 

From 4x3 1, 1982 to April 1 ,  1992, PlaintB'firlly performed pursuant to the 

Contract in conformity with the requirements thereof, and according to the understanding of the 

parties and Defendant paid aII invoiced charges in full. 

... 

2 
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VII. 

Commencing April 1, I992 and conriming to date, Plaintiff has conrinued to provide 

senices and Defendant has paid all invoiced charges in full. 

VIII. 

On April 19, 1993 the Contracting mcer, requested the Of€ice of the Inspector 

General, United States Department of Interior to conduct a review of electric utility invoices 

submitted to and paid by the Defcndant for calendar year 1994. 

E. 

On June 23, 1995 the Office ofInspector General submitted it's audit report 95-E- 

1045 ("Report 95-E-1045" or the "Report"), questioning the propriety of certain costs incurred 

by and paid for by the Defend& for services rendered under the contract. A copy of the Report 

attached hereto as Exhibit "B". 

X. ,- 

On November 25; 1997, the contracting officer issued a purported final written 

decision determining Plaintiff allegedly owed Defendant %418>362. 

X I .  

On May 4, 1998, the contracting officer issued a new final written decision (the 

"Final Decision" or "Final Opinion") amending the amount allegedly owed by the Plaintiff to 

$3 87,343 and extending the time for Appeal. A copy of the Find Decision is attached hereto as 

Exhibit "C" , 

3 
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In his Final Decision, the Contracting Officer found as follows: 

DETEIUtlIlYATION 

Whereas, Mohave Electric has fdkd to respond to 
rhe audit report and simply refirtes the audit's 
findings without explaining their difference with 
the OIG findings, I hereby determine that Mohave 
Electric Cooperative owes 5387,343 to the Bureau 
of Indian Afhirs. 

COUNT L 

Xm. 

By its terms, the Report made no definitive findings of inappropriate charges or 

paymerns made under the Comract for calendar year for 1994. Rather, the Report merely 

itemized those .costs about which posed questions and classified those costs as either cost 

exceptions or unsupported costs. 

m 
The Repon was submitted to the BLA to determine if the questioned costs were 

appropriate and report the disposition of rhose costs. 

xv. 

The Bureau w& unable or unwilling to either validate or reject rhe questioned costs 

itemized in the Report and thereupon the Contracting Officer issued his opinion unilaterally 

holding the PlaintEliable for certain of those questioned costs. 

4 
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Plaintiff was deprived of its Constitutional protections and denied its Constitutional 

rights to due process by virtue o f  the procedures employed by the Defendant in arriving at the 

Find Decision of the contracting officer. 

COUNT IL 

As reflected in his Final Opinion, the Contracting W c e t s  soIe reason for assessing 

damages against the Plainriff was the claimed failure of the Plaintiff to respond to the audit. 

xvm. 
The alleged failure to respond to the Report is not an adequate basis to find liability. 

XIX. 

The Contracting Officer's determination that the Plaintiff failed to respond to the 

Repon is unfounded and incorrect. Plaintiff did, in fact, respond to the best of its ability throug 

numerous meetings and correspondence. 

xx. 
By i ts terms, the Final Decision of the Contracting Officer, impermissibly adopted 

and incorporated the Report as his own decision. 

XXI. 

By adomon of the Report, the Contracting Officer f i led to make an independent 

determination as required under the Contract Disuutes Act, 41 USC 601, et scq. 

5 
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[ C C O S  ON XlI/XL] 9 Z : s o  flm 66/LT/90 

XMI. 

The Report relied upon by the Contracting Officer in arriving at his Final Opinion is 

flawed and in error in the following respects. 

1. The Report does not meet the applicable government auditing standards 

issued by the Comptroller Generd of the United States. 

2. . It is undisputed that no records of contract negotiations were retained by 

either the Bureau of Indian ABFats or the Plaintiff and therefore the audit is based on speculation 

and conjecture 

3 .  The Report divides questioned costs.into cost exceptions and unsupported 

costs. 

a. Justification for unsupported COSTS is based on the absence of records 

and cannot b e  sustained. 

b. Justification for cost exceptions is based on erroneous assumptions 

and cannot be sustained. 

4. There is no foundation for the Report's conclusion that the Bureau of Indian 

Affairs  may have overpaid 5258,426 for construction costs and the charge cannot be sustained. 

m. 
As the Report fails, so must the Contracting Officer's Final Decision fail and the Final 

Decision must be overturned. 

XXIV. 

Commencing April 8, 1982 and for each month thereafter, Plaintifhas duly 

6 
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submitted its invoice to the Defendant for services and performance rendered under the 

Contract. The invoices specified and defined the respective charges. Every invoice was 

approved as correct and paid by the Bureau o f  Indian Affairs. 

xv. 
A1 charges having been set forth fully in the invoices submitted by the Plaints, and 

said invoices having been approved and paid by the Bureau of Indian Affairs a s  correct, there is 

a presumption of regularity which overcomes the Report's unfounded assumptions and negates 

the contracting officers' Final Opinion. 

WHEREFORE, PIainWrequests this Court e& and award judgment in favor of 

the Plaintiff on this Claim for Relief, award the Defendant nothing as damages or otherwise, 

reverse the Final Decision, and 'award the Plaintif€ reasonable attorney fees under the Equal 

Access to Justice Act, and award to the Plaintiff such other relief as the Court finds j u t  and 

appropriate in the premises. 

DATED this 216 day of April, 1999. 

Richard S. Allemann 

2712 North Seventh Street 
Phaeniy Arizona 85006-1090 
Attornyl)for Plaintifi Mohave EIectric Cooperative 

0 
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EXHIBIT "B". 

REPORT 95-E-1045 ("REPORT") 



US. Departmenr of the Interior 
Oflice of Inspector General 

. I  

AUDIT REPORT 

- REVIEW OF MOHAVE ELECTRIC 
COOPERATIVE, INC., 

CALENDAR YEAR 1994 CHARGES 
UNDER THE BUREAU OF INDIAN AFFAIRS 

CONTRACT NO. GS-00s-67021 

This report may not be discIosed to anyone other than 
the auditcc except by the Assistant Inspector General 

for Administration, Ofice of hspector General, 
US. Department of the Interior, 

Wzshington, D.C. 20240 

i 

'. 
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Unite? 'tates Depa_r.;mat of the ' Yerior 
OFFICE OF INSPECTOK GE?i\('SAAL 

Es(cma1 Audlu 

4 Subject: Review of MatraveEIecm'c Cooperative. hc.. Calendar Year 1994 Char& 
.Under Bureau of Indian &&airs Coatnct No. GS-OOS-67021 
(Report No. 95-E-1045) 

crl 

h response to your requesr of ApriI 19, 1993, this repon presents the results of our 
review of LMohave EIectric Caaperative, hc., calendar year 1994 electric utiliy 
charges invoiced under Burcau of Indian Affairs  Canuacr No. GS-O)OS-67021. 

BACKGROUND 

T h e  Bureau of Indian AEEairs awarded electric utiLity con-cr No. GSU05-6702I to 
Mohave Electric Coopzrative, IRC., on April I, 1982. The purpose of the conlract 
was to consmct a power h e  70 miles from the caffu2ctar's exkiting facilities, 
crossing the Hualapai Indian Rcservadon, and to SUPPIY electric energy to a Bureau- 
owned eIectrical transformer. T i e  transfarmer proLides power to &e Havasupai 
Indian Reservatioa in hzctna T I C  period of performance ofthe canaact was a LO- 
year term with options far nu0 addiuonal IO-year terns. T h e  orig5;inal LO-year term 
ended on March 31, 1992. However, the Bureau continues ra reccivc electric 
services under the terms and conditions of &e conaact 

OBJECTIVE AND SCOPE 

. . _  ..-,. ,. 
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Our audit  was perlarzed in accordance wi:h tkc zppkab!e "Goversrncoc Audit ing 
Standards," issued by the Corn? troller Geceral af the UlnicEid SLater. Accordingiy, 
we iocIucjed such tests ofrccords and other audi rkz  ?iW-elU:es chat were considered 
neccssary under  t h e  circumstances. We did not evaluate :he economy, efiicicrzcy, 2nd 
effectiveness of the contractor's operations. Tne zudis conducted 2 t the contractor's 
offices in Bullhead City, h z o n a ,  was conp1e:ed in Mzrch 1995. 

- 
RESULTS OF .4.'IITDfl 

I - 

Of t h e  b28S,SS3 costs invoiced by the canuacror in 1994, we classified $133:917 as 
questioned costs, which cansis: of cost cxccpn'oo~ a€ 563,516 and unsupported COS& 

of S65,301. W e  also cfassified as unsupported Sl,L45,632 for the consmrccion of ilre 
power line. In addidon, the Bureau may have overpaid the Coatiactor $258,426 for 
rhe power line. T h e  results of our audit are = m a r k e d  in the Appendix. 

Ln accordance with the Deparrmenta1 Manual (360 DLM S.3), ~ I C U C  provide us WitL 
your  wn'nen respanse by Sep tarnber 25, 1995, regarding disposition of &e questioned 
casts. Your report shouid indicate how the questioned costs were senled. Copies of 
docurnentacion refated LO the final disposirion of &e questioned costs should be 
Trovided wit& your response, If finat dispositiaa of the quuuoned costs is nat 
obtained by the requested date, please provide infomation on actions taken or 
planned, inchding WgeK dates and titles of ofEcials responsible for hplementar ion .  
T h e  Iegisiation, a5 amended, creating the Office a€ Invector Gelzerai requires 
semiannual repam.ng to the Caagcss on afl audit reports issued, actions uken to 
implement audir reconmanciadons and resolve quesdoned COS&, and identiicstion 
of each signif?cant recommendation and questioned cost O H  which corrective acdan 
has not been taken. 

' 

If further informatioo is needed, please concac: Mr. William J. D o h ,  Jr., at . 
(703) 235-3061. 

cc: Audit Liaison Officer, Bureau oFIndian Mzirs  

- .  . .  
'-. 
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Audit  of Calendar Year 1994 Monthly Charges by 
Mahave EIectric Cooperative, IRL 
Under Contract No- GS-OOS-6702Z 

.Results bf Audit 

Contractor Ouestianed COS'S: 
Invoiced cast 

Casts Exscr,c1onq 
Unsupported 

Coss Balance No tcs Descriucioii 

Sa40 

91.983 
48,826 

sa40 

48,916 

91,983 

7,620 

Service Charge 

Encrg Cbargc 
Demand Charge 

L t c  Fee 

(."e; "I. Refund i': i' 
Propew Tax 

Maintenance 

.' 1 
I 

I 

3 

3 

4 

4 

3 

12,956 

(18,.;la5) 

57,283 

77.9 13 

54,991 54,991- 
2,893 156 

3S,336 

(S 18,205) 
57,283 

77,913 
Depr rcia tion 

Huaiapai Tax 

Stare Sales Tax 
5 
6 

2,731 

7.940 3,.110 

$65,401 

14.3 83 3,033 

$63.5 16 - 5288,853 Total - 5159.936 

7 

EXPUNATaRY NOTES: 

1. Sem'ce, Energy, and Demand Charges: The contractor baled &e Bureau for 
these items based on rates that were approved by rhte Arkona Corporztion 
Commission as required by the terms of the contract. Ln addition, the rates billed 
werc citbcr similar to ur Iowcr than the rates c&argcd by the contractor to its larze 
commercia1 and indusm'al customers. 

- . - .  3 
. .-- 
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APPENDIX 
Pase 2 c ~ f  3 

3. h t e  Fee: Cost ExceptIan - S5,336. During calendar year 1994, the contrzc;or 
billed &e Eureau S12.956 in ins:allmenr charges ielacing to t h e  SlCl,%ii  jn back 
posszssory taxes imposed by &c HuaIapai Tribe for cdendzr yezn  199i), 1991, a d  
1997,-(S119,057); legaI fees reIsted co C O k C t i R g  &e back taxes (SZO,S53); deIinque3r: 
penalties thiou& November 30, 1992 (912,337); and E 1 percent late f te  on the 
oucshnding balance. h Mar:h 1993, the  Contracting OEcer approved cke payment 
o€ 5119,057 in back tams, the $22,337 iu penalties, and the 1 percent late fee o n  :he 
outstanding balance. Tkc Contrac-Ling OEcer did not approve the S10.553 in I e p l  
fees aad requested that & e  coamctor provide additianrl xppor t  €or these fees. 
According to the conuactor, the supporting documeats were provided to the Bureau. 
Howevcr, &e Bureau could not provide us with any docitmats jndicsring chat the 
IegaI fees were approved for paymenc by rhe Contrzcdng Officer. In  September 
1993, the Bureau paid the conrractor a lump sum amaunt or' $119,057 for che back 
taxes. After the payment of the S119,057, the Bureau sRII owed the contracmr 
512,337 for the dehquenc penalties and t h e  f percent [ate fer ou the outstandins 
balance. The contractor billed the Bureau a tom1 of $31,447 for t&e late fees from 
December 1992 through September 1994. We determined chat the Bureau should 
have paid O ~ Y  $13,774 in late fees based on the provisians of the Contracdrtg 
Officer's Finding of Facts, dated March 1993. T h e  late fcc should have been 
cslcukced on only 5132,393 (S141,946 minus 510,553 in legal fees) until September 
I993 when che f119,OSl was paid. ;cfccr &is payment wzs m a d e  the Iate fee should 
have been based aa the ouutanding baIance of S1$37. W e  thercforetakc e x e p t i o u  
to' the 55,336 difference betvrcen the 531,447 billed and the 526,111 (S13,774 plus 
S12.337) tbar was actually owed. 

3.  Refund: Unsupported Costs - (518,205). W e  cIassiiied the entire refund amount 
of 518,205 as unsupported. T h e  contractor refunded cusrorncrs a po t ion  uf the hue1 
surcharge invoiced in prior periads. T h e  refund was based an 60.007 per kiawatt  
hour of usage. T h e  contractor stated -that the refund rate was arbitrary and that  it 
was not bzsed on a review of fuel costs or any other adjusment factor. 

' 

4. Property Tax, Maintenance, and De-precfatian: Cost Exceptions - SS4,991 
Unmpparted - 580,196. The contractor billed $135.187 for property tk'5e.s (S57,283), 
maintcnaccc (S22,913), and depreciation (SSd,991). According to the contractor, che 
charges were based an races applied 10 the $1,145,652 a s s d a t e d  with buildkg che 
power h e .  These rates far propeny trx (5  percent), mainteraace (2 percent), and 
dcpreciatian (4.8 percent) wcrc not specified in the cantracf nor were they based on 
the actuaI costs incurred for these items. According to tbe contractor, the rates were 
established based an an oral agrecment btween the ccntractor and the Bureau at 
the  &me the cantract w a s  signed. The contractor could not provide us sith any 
documentation concerPing chis ageemcnc. Therefore, we c k s i f i c d  the SSC), 196 billzd 

4 
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for propcrrj Lm and maicterrancc as u n m p p a ~ e d .  We took esce?tion to the SS4,991 
t.iiIrd for depreciation because the Bur:au reimbursed the ccncractor t'a1. ;he hli cos[ . 
of c o n s m c t l n ~  the power line. 

.. 
5.  Huslapai Tax: Cost Exception - $156. we clazsified 5156 as r7 COSC cxcri,n'on 

: becau'sc ir was interest &at the conuacmr billed the Bureau whiIe awaiting 
reimbursement for taxes paid by the contractor to the Huaiapai Tribe. Interest  cas^ 

are unaliowabIe under Federal Acquisition Regulation 3 1-20.5.20. 

. 

6. Arizona Salcs Tax: Cost Exceptions - S3,033; 'LTnsupporred C3.m - %3,410. We 
cIassified S3,033 as a cost etcepdaa and S3,410 az unsupported costs far rhe amount 
associarcd with ths.5.S percent Arizona safes tax applicable to the cost excrpciorir of 
553.147 and unsupporred COS% of 561,991. 

7 .  Cons rnc t i an  Costs: Unsupported Costs - $1,145,652 TIC contrzlctof was W 

construct a power line from its eist ing faciliq for 70 miles to the  Bureau's Long 
'Mesa power transformer. Tie conmct stated that t h e  contractor couId recovcr the 
costs associated wiLh the construcuon from the Bureau b a t d  on the cost of &e 
c o ~ ~ ~ u u t t i o n ,  not to cxcced $1.6 million. T h e  costs were to be reimbursed based 09 
a monthly charge of 4.34 percrnc of tke tot4 cost. Tbe canuacror determined that 
the cast of construcdng the power line vas S1,145,65'1. We classified the entire 
SZ,1J.S,6SZ baed  for coxmrucung2 &e power l h c  as unsupported because tbe  
coatracKpr did not provide us with any suppordng documenration. 

In addition the Burezu may h w e  overpaid thc contractor $78,426 for construction 
o€ the pawcr line. Bared OR the contractor's records, the  Bureau was billed and paid 
Sl,434,078:. The S3FS,426 overpayment v a s  derermined by subtractlns the 
S1,145,651 construction costs from the S1,404,078 billed. Tbe Bureau could uot 
provide us with the actuaI amount paid for the power line. 

, 

Includes 3 lump s u n  p3yrnenl ot  f313.%. 
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FkiAL DECISION 



v1 arm t 
8 W L L  1 0 :  

aranch of Acquisitian and Federal 
Asislance. MS-210 

(602) 3791676a 
FAX: 379-6763 

Mohave Electric Corporation 
P. 0. Box 1w5 
Bullhead City, Arizona 88430 

Attention: Stephen Mckrthuf 

Dear Mr. Mduthur: - 

This in the final d.ecislan of the Contradon Officer. You may appeal this decision to the 
agzncy baard of contract appeals. If you dscide to appeal. you must, within 90 days from the 
date you receive tbis dedislgn, mall or otherwise furnish written notice to the agency board of, 
contract appeals and provide a capy to the C O n t f a d O R  OfkSr f om whose decision this 
appeal is tak9n. The notice shall indlcate that an appeal is Intended, rsferencs this decision. 
and identify the conbc t  by number. Wth regard to Lhe agency board of COf l t rad  appeals, 
you sole!y at you electian. proceed under the board's small d a h  pracedure for claims of 
S50.000 or less or its acceierated procadure fur.daims of $100,000 or less, Instead uf 
appea!lng to the agency b o d  af ccntract appeals, you may bn'ng an action directly in the 
United States Court of Federal Claims (except as pmvlded in the Contract Dlsputes Act o i  
1978.41 U.S.C. 803, regarding Maritime Contacts) wb ing  12 months of the date you 

On November 25, 1997, I issued a final dscisian regerding your lack af response to the 
Office of Inspector General. Audii repurt Na. 95-E-1 045, dated June 1995. Subsequently, it 

brought to my anentian that I mad8 an error in the  total amount af the Costs cited in the 
final dedsian. Therefore, I am re(ssulng a carred find decision including a revlsed 
determination and findings. I am aka providing additional time for you ta appeal the 
dectsion. 

receive this dechian. 

S inccrcly. 

Encto s i re  

. 
. .  

I . .  
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REVlSEO 

DETERMINATION AND FfNDfNGS 
MOHAVE ELECTRIC CQoPERATlVE 

C O N m C T  NO. GS-OOS-670ZI 

1. On April 1, 1982, the Bureau af Indian Affairs (BIA) entered into Cantract Na. 
GS-UaS-67021 far the cunstructfon of power line and the furnishing of electric 
power, Delivery of electnc pwer commenced after the canstructian of the 
power line was complete. The constructbn costs were tiimbursad to Mahave 
Electric Cooperative based an vouchers pteAentad to the Bureau of Indian 
Affsirs. Th8 cos2 of electrtc pawer was alsu basad on the involces presented to 
the Bureau f& payment. The bask for the invoices is governed by the contract 
provision ,titled, ‘Facilltles Charges.” 

addtianal ten year perfods.’ Ths Government dedded to exercise the optian to 
extend the contract fur the delivery of eledrfc power. The Contracting Officer 
notified Mohsve Efedn’c Cooperative on April 19, 1993, or‘ its Intentian to 
exercise its right under the cantract ta verify and audit all construction costs and 
monthly facillty charges. 

the Cantracting Offjcer questioned the continued payment under the exercisa of 
the oprion, the Offica of lnspectar General (OIG) was requested to conduct an . 
audit of the facll[ties charges to assist the  ConhCtiflg Officer in the exercise of 
the option. 

2. TIW tern of the cantract was ten years witfi an optian ta renew for .... twa 

~. 7 .Mereas the cantract cantsins a proviston !itled, ‘Facilities Charges,‘ for which 

4. The audit repart of June 23, 1995, reflects the findings of the review. The 
objective cf the audlt was to determine whether electric utility costs charged by 
the cantractor were reasonable, allawable, allocable, and supported in 
accordance with the tams ai b e  contract and the applicable provtsions a i  the 
Federal Acquisition ReguIaeion. fn addition to reviewing invoiced d a r g e s  for 
1934, the OIG also reviewed Invoiad construdian charges. 

Since the r e l e w  of the audit iepart on June 23, 1995, the Contracting Officer 
has been attempting ta get Mohave EIedc  CaOpefativs :a fe!spond ta the audit, 
Numerous meetlngs haye been held between the Contracting Officer, other 
eureau representatives, and Mahave Electric Cooperatk and their attarneys to .. 

get an explanation of the findings by the OIG d the invoiced costs. 

8 

5. 

6. All attempts to obtain a respame to the speufic findings of the audit have proven I . 
unsuccessful. Althaugh Mohave Electn‘c Caoptrativa has agreed to respond, \ 

I .. - 
. . . .  . . . . . . . .  . . . . .  - , ’  . .  

. .  
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- 
provided they could raview records contained in the Bureau's disbursement' 
office in Albuquerque, that effart has dso fallcd. In their correspondence oi 
October 21, 1937, Mahav6 Eiectric has concluded "...a revfew af the BIA 
documentation that is at Mahave Electric daes not sustain the findings of the 
audit that conclude Mohave Eltdnc awes the United Skates, or the 8lA any 
money." Furthermore, the bttet states, "Mahave believes, that unless there is 
some documented evidence to the cwtrary, it must be assumed the responsible 
Federal official3 and ofndab at the EIA acted in accocdance with and pursuant 
to all relevant and appllcabh Federal law, palicy and practice and all payments 
were lawfully made." 

Mahave Electric Cooperative has Invoiced and received from the Buteau of 
Indian Affairs far canstructlan in BXCBSS of actual cost by 3258,426.00. For 
calendzr year d 994, Mohave Electric Cooperatlve has invoicad and received 
from the Bureau of lndlan Affairs questioned ccsts in the amaunt af $1 28,917.00, 

, 

... . .  

\ 
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Whereas Mohave Electric has failed to respond to the audit report and simply refutes 

the audit findings without explaining their dHerenca'witb OfG findings, I hereby 

determine that Mahave Eiectric Cooperative awes $387,3G.CN to the Bureau cf Indian 

Aifa irs. 

, 

. -  . . . . . .  .... 

http://387,3G.CN


. . . ,/ Chester Mills 
10/06/98 01 :40 PM 

To: Wayne Nordwall 
cc: Btyan Bowker 
Subject: Fwd:Mohave Electric 

If you recall . . .  we need to close this out and move on. Plus the fact, I 
believe it will help Bob in his negotiacions wich Mohave. Both sides can not 
provide the documentation to verify "records", therefore, the unsupported costs 
noted by the OIG. To the best of my knowledge, a Bill of Collection was never 
issued to Mohave Electric. 

1 would recommend that you lainstruct'r Mr. Brown to close out this audit . . . . .  
L i s a  is correct, it took the Bureau way to long to even respond to the audit. 
Also, Kaye Keely informed me last year that the Department was no longer 
tracking this audit. If I can be of any further assistance, please let me know. 
. . . .  cdm 

Forward Header 
Subject: Mohave Electric 
Author: clisa-connell@ios.doi.gov > 
Date: 10/6/98 1:16 PM 

In June 1995, the OIG issued an i-rlternal audit report on costs billed 
to the BIA by Mohave Electric 5or the cost of building 7 0  miles of 
power line (built well over 10 years ago) and power charges. 

The O I G  concluded shat thz BIA was overcharged for both construction 
and 2ower. HOW!ZVER, this determination was made based on a review of 
Mohave Electric's records becawe although ETA had a contract file, 
there was almost no financial information in it. FFS did not contain 
any detailed information because the contract work was all performed 
under the old accounting system and only summary information was 
transferred to FFS during the conversion because the contract was 
closed. 

The payment file has never been located in order to verify that Mohave 
Electric was paid what their records indicate. It is my understanding 
that costs were questioned by the OIG not because there was proof of 
overcharges, but because of incomplete documentation on the part of 
the contractor. 

More important, it took BIA more than 2 1/2 years after the issuance 
of the audit to rssue ;i management decision (November, 1997) and a 
revised decision was issued in June,  1998. would the Papago decision 
that costs must be disallowed w-znin one year of being questioned 
apply here ? 

-. - 

mailto:clisa-connell@ios.doi.gov


I am double-checking with DAM to see if they have issued a b i l l  f o r -  
collection, but I don't believe they have because it's not showing up 
on my list of outstanding debt. 
Friday what action we have taken or p l a n  to take. If we don't have a 
legal basis for pursuing the debt, we need to reinstate the costs. 
would be a phenomenal waste of time and money to pursue an 
uncollectible debt. 

The Department needs to know by 

It 

Lct me k n o w  as soon as you get additional information. 

Thanks 

Lisa 





Memorandum 

To: Director of External Audits 
Office of Inspector General 
Attention: William Dolan 

From: Deputy Director 
Office of Audit and Evaluation 

Subject : Review of Mohave Electric Cooperative, Inc., Calendar Year 1994 Charges 
Under Bureau of Indian Affairs Contract No. GS-00s-67021 (Audit Report No. 
9 5 -E- 1 045) 

The subject audit report, issued June 23, 1995, in response to a request from the Bureau of Indian 
AfFairs Phoenix Area Director, contained $63,516 in cost exceptions and $1,211,053 in 
unsupported costs for the Bureau of Indian AfYairs to resolve. 

It is our understanding that most of the financial data used by the OIG in conducting the audit a 

was provided by Mohave Electric. The Phoenix Area OEce  has conducted extensive research in 
an attempt to either support or refute the OIG findings in the audit report but has found no 
supporting financial information. Repeated letters to Mohave Electric have resulted in no 
additional infomation since Mohave’s records were made available to the OIG auditors during 
the audit work. 

The OIG found no records at Mohave to ccsupport” the construction cost of $1,145,652; however, 
the power line does exist, the BIA accepted the project, and the contract allowed a not-to-exceed 
construction cost of $1.6 million. The OIG hrther found that BIA paid Mohave Electric 
$1,404,078 for construction costs though they were only invoiced $1,145,652. This does raise 
questions, but BIA is unable to provide documentation as to whether they paid the $1.4 million 
or why they paid more than invoiced or whether Mohave incorrectly credited other payments 
against construction. Mohave informed the OIG that the other costs in question were based on 
verbal agreements at the time the contract was initially signed in 1952. This cannot be 
confirmed or denied by BIA. 

I ,  

. 

Without hrther documentation, BIA cannot initiate any collection action against Mohave; and 
the Solicitor’s office has stated they could not pursue collection action without documentation to 
refute the Mohave documents. 

I have discussed this issue with the current Acting Phoenix Area Director and he has authorized 
me to recommend that the questioned costs be reinstated and that the subject audit be closed. 





Telephone Conversation Record 

To: Mr. Bill Dolan, Ofice of Inspector General 
From: Lisa Connell, Audit and Evaluation 
Phone: 703-235-923 1 
Subject: Mohave Electric Audit, No. 95-E-1045 
Date: March 12, 1996 

Explained to Mr. Dolan that the Phoenix Area was having difficulty reconciling the amounts in, 
the audit with their files. Mr. Dolan said this did not surprise him because most of the numbers 
in the audit came from Mohave Electric. When I asked if we could have copies of the audit 
workpapers, he said he did not think that was necessary if BIA was unable to substantiate the 
amounts actually paid. Mohave Electric is more than willing to go to court over the matter and 
BIA would likely lose. He recommended that we confirm this with the Solicitor and close the 
audit. He also recommended that we address how the future contract will be negotiated. 

To: Mr. Wayne Nordwall 
Phone: 602-379-4523, 441 8-personal line 
From: Lisa Connell 
Subject: Mohave Electric Audit, No. 95-E-1045 
Date: March 21, 1996 

Mr. Nordwall agreed with Mr. Dolan’s conclusions. Without supporting documentation, it 
would be a “hard case to press.’’ He also said that since Mohave owns the utility lines, BIA did 
not have a lot of leverage because Mohave could choose to stop delivering power. 

... . 





NOW, THEREFORE, BE IT RESOLVED, having found that the  property underA.R.S. 
Section 40-285 is not necessary or useful to the Cooperative in the  performance of its 
duties to the public and  h a s  no value to  the  Cooperative or its members ,  authorizing 
the  Board of Directors of t h e  Cooperative through its officers and  managemen t  to  take 
such  action as may be  required to quit claim, sell or relinquish or abandon any  a n d  all 
property rights of the Cooperative in a n d  to the  approximately 70 mile electric line 
facilities or rights-of-way known as t h e  Hualapai BIA line from Nelson Substation to'its 
termination point; and  

FURTHER RESOLVED, authorizing a n d  directing t h e  officers a n d  managemen t  to 
execute  any  and all documen t s  necessary  to  quit claim, sell o r  relinquish o r  abandon  
the  rights of Mohave upon, in o r  to  said line and  facilities a n d  rights-of-way a n d  further 
to  negotiate any possible overhead ,  maintenance a n d  repair contract or agreement  
which Management d e e m s  in t h e  b e s t  interests of t h e  members ;  a n d  

FURTHER RESOLVED, that  as to a n y  existing retail customer served on said l inethat  
t h e  s a m e  be transferred to  t h e  BIA which is authorized to opera te  on Indian nation 
lands a n d  that notice of said t ransfer  be given to the less than  twelve customers;  a n d  

FURTHER RESOLVED, that  Management  communicate  to  the  Arizona Corporation 
Commission the  fact first tha t  this wholesale  service is for t h e  BIA re-delivery outside 
the  service area of the  Cooperative,  a n d  that  s econd ,  t he  30,000 members  of t he  
Cooperative are threatened with imposition of a n  unfair economic burden and shift of 
e x p e n s e  by the Federal Government  of a trust responsibility owed by the  BIA to  t h e  
Indians and  that the  BIA intends to  impose this federal e x p e n s e  burden on  t h e  backs  
of the  30,000 members  of t h e  Cooperative. 

C E RTI F I CAT1 0 N 

I ,  Ches te r  Moreland, certify tha t  I a m  the  Secretary of t h e  Mohave Electric Cooperative, 
Inc. Board of Directors. 1 further certify that t h e  above. is  a t rue excerpt from t h e  
minutes of a board meeting of this Board of Directors on  the  17th d a y  of April, 2003, a t  
which a quorum w a s  present  a n d  tha t  the above  portion of t he  minutes h a s  not b e e n  
modified or rescinded. 
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Joseph F. Abate 
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The Law Offices of 

CURTIS, GOODWIN, SULLIVAN, 
UDALL & SCHWAB, P.L.C. 

27 12 North Seventh Street 
Phoenix, Arizona 85006-1090 

Telephone (602) 393-1700 
Facsimile (602) 393-1703 

REFER TO FILE NO. 

February 4, 2005 

Robert 0. Ellinger, 
Director, U.S.D.A 
Rural Utilities Services/Southern Regional Division 
Mail Stop 1567 
1400 Independence Avenue, S.W. , 

Washington, D.C. 20250 

William P. Sullivnn 
Larry K. Udal1 

Anja K. Wendel 
K. Russell Romney 
Ellen M. Van Riper 

1234 
1234 Drop 

RE: Mohave Electric Cooperative Inc. Partial Release of  Lien 

Dear Mr. Ellinger: 

Enclosed is the Mohave Electric Cooperative, Inc. (“Mohave”) request for partial 
release of an RUS lien on a small portion of the Mohave facilities located outside its official 
service territory. The Bureau of Indian Affairs (BIA) 1982 contract with Mohave for delivery 
over the described facilities of power at wholesale for resale expired and was terminated. Upon 
the BIA failure t o  renew its Contract for delivery of wholesale electricity across the sovereign 
lands of the Hualapai and Havasupai Tribes (“Tribes”) t o  the BIA (for retail delivery by the BIA 
to  the Tribes. The facilities, a 70-mile electric line (See, Exhibit A, sketch map of power line) 
pursuant to  law, were subsequently found to  be and declared by the Board surplus to  the 
electric system and service area o f  Mohave and no longer “necessary or useful” in its business. 
The facilities were transferred to  the BIA and the Tribes pursuant to  A.R.S. 40-285(C) 
(Attached Exhibits A, B, C, D & E). 

The original cost of  the facilities was $1,028,277.37. The present value is 
I $1 14,253.04. The $1 14,253.04 has been deposited to  the Mohave RUS Trustee Account 

concurrent with this filing in anticipation of receipt of the release of lien. 

I 
I 

I 
I 
I 

I 
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Please consider this Mohave’s request for a partial release of all RUS liens on a 
small portion of the Mohave facilities outside its certificated area. This request is made 
pursuant to § 3.1 0 of the Mortgage Documents (7 CFR Pt.  171 8, Sub Pt. B App. A) and CFR 5 
171 7.61 6. In support of this request, and in order to maintain compliance with RUS policies and 
goals, Mohave submits the following information: 

1. 

2. 

3. 

4. 

5. 

Transfer Price: None. The BIA wholesale power contract, which included 
an agreement to provide payment of the expense of overhead, maintenance, 
repairs and taxes, was for delivery in a location outside the Mohave 
certificated service area. The BIA terminated. 

The 70-mile power line, created outside the certificated area solely for the 
delivery of wholesale power is not being sold. The line has been transferred. 
A t  no expense to the BIA, Hualapai and Havasupai Tribes, as their interests 
may be determined amongst them for whatever use they wish to make. The 
line has no value to Mohave and its member ratepayers. it is in an area 
Mohave cannot serve. The depreciated value (as determined by RUS), is 
$1 14,253.04. In accordance with the RUS directive received on December 6, 
2004, Mohave deposited those funds in a Trustee Account contemplated by 
Account Number 131.2 of the Uniform System of Accounts prescribed by RUS 
for its electric borrqwers pursuant to 7 CFR 5 1767.1 8. Mohave will apply 
those funds as  a pro rata pre-payment on the notes secured by the 
mortgages “according to the aggregate unpaid principal amount of the note to 
such installments thereof as may be designated by the respective note 
holders at  the time of the pre-payment” (RUS letter dated December 6, 
2004); 

Best Interest: 
certificated area of Mohave and the elimination of liability is in the best 
interests of Mohave, its members, and all of the mortgagees as well as in the 
best interests of  the Hualapai and Havasupai Tribes and the BIA (rather than 
removing the facilities); 

Statutory and Corporate Approvals: Mohave has secured all of the 
necessary approvals required by law (See, Exhibits A, B, C, D & E) to effect 
the transfer to the BIA and Indian Tribes; 

ExchangedTrades of Plant in Place: The transfer of the 70-mile line did 
not involve any kind of exchange; 

Satisfactory Operating UniWJeopardy of Repayment of RUS 
Loans: Transfer of the line will not jeopardize Mohave’s ability to meet its 
obligations under any current RUS loans. On the contrary, Mohave’s 
divestiture of this surplus line relieves a burden of liability upon its thirty 
thousand plus members. Mohave will no longer be required to maintain or 
repair th i s  line in an area it has  no legal authority to serve. The transfer of 
th i s  70-mile line located outside the electric service area of Mohave to the BIA 

The transfer of this 70-mile line located outside the 
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and Tribes will not cause any disruption in Mohave's ability t o  serve i ts 
members. The line facilitated a now terminated wholesale power transaction 
outside the certificated area; 

6. Date of Request: February 4, 2005; 

7. USDNRUS Designation of Transferor: A 22 Mohave; 

8. Name and Address of Transferor: Noha ve Electric Coooe rative Inc,, 
Post Office Box 1045 
1999 Arena Drive 
Bullhead City, Arizona 86442 

9. Names and Addresses of Transferees: 

Jhe Hualapai Tribe 
Loretta Jackson, Chairperson 
878 West Route 66 
Post Office Box 31 0 
Peach Springs, Arizona 86434 

The Ha vasuo . ai Tribe 
Linda Mahone, Chairperson 
Post Office Box 10 
Supai, Arizona 8643 5 

Bureau of 1 ndian Af fair5 
400 North Fifth Street, 1 qfh Floor 
Post Office Box 10 
Phoenix, Arizona 85004 

10. Approximate Original Cost: $1,082,770.37; 

1 1. Condition of Property: The power line facility is in good repair and 
condition and can be and is used for delivery by BIA of electricity by the BIA 
to  the Tribes and BIA for their own purposes. The line is in constant daily use 
by the BIA and the Tribes. Other utilities, including Mohave, provide repairs 
when requested; 

12.Type of Transfer: 

13.Transfer Costs: 

Transfer by Deed; 

Mohave deposited $1 14,215.04 into a Trustee Account as 
required by RUS pursuant to 7 CFR § 1767.1 8. Subsequently, Mohave will 
apply these funds as a pro rata prepayment of i ts respective mortgages; 

I 
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14. Description of  Property: Two-pole, three-phase 14.4n4.9 KV line, 
consisting of 40’-60’ poles with cross arms together with three-pole 
structures as necessary for “dead-end” or angle structures, beginning at the 
Nelson substation and ending at  the rim of the Grand Canyon a t  the BIA Long 
Mesa substation. See attached Exhibit F for a description of the location of 
the line, and Exhibit A for a sketch of the line; 

’ 

15. Reason for Transfer: Expiration and termination of the 1982 contract for 
wholesale power supply, o m & r and depreciation between Mohave and the 
BIA for the delivery to  the BIA substation of  wholesale electricity outside the 
Mohave certificated service area across the lands of the Hualapai and 
Havasupai Tribes for retail sale by the BIA t o  the Tribes a t  the election of the 
BIA makes the facility unneeded and surplus property. Wholesale electric 
service t o  the BIA continues to  be delivered to  the BIA for resale at a point of 
delivery inside the Mohave certificated service area at Mohave’s Nelson 
substation a t  Mohave’s lowest filed tariff rate. The line is “no longer 
necessary or useful in the performance of its duties to  the public” pursuant to  
A.R.S. 5 40-285(C). This transfer of this property outside of its service area 
and its potential liability is in the best interests of Mohave’s rate-paying 
members; 

16. Borrower Status .with RUS: Mohave is not in default on any of i t s  loans 
with RUS; in the most recent year for which data is available, Mohave achieved 
a TIER of at least 1.25, a DSC of  a t  least 1.25, and OTIER of a t  least 1.1 and 
ODSC of a t  least 1.1 in each case based on the average or the best two out of 
three most recent years; 

17.Effect on Existing or Future Power Requirements and Pledged 
Security: 
existing or future requirements for energy or capacity. The transfer will not 
affect any of  Mohave’s assets pledged as security t o  the Government; 

None. The Transfer of these assets will not reduce Mohave’s 

18. Market Value: Because the transferred line is within the boundaries of two 
(2) sovereign tribal nations and because of the circumstances surrounding this 
particular asset, Mohave determined the facilities have zero market value to  
Mohave, but were a liability; 

19. Aggregate Values: The aggregate value of  the transferred property is less 
than 10% of Mohave’s net utility plant prior to  this transaction; 

20. Proceeds of Transfer: As previously indicated Mohave shall concurrent 
herewith deposit $1 14,253.04 in a Trustee Construction account then apply 
those funds as a pro rata prepayment to  Mohave’s respective notes secured 
by mortgages; 
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21. Partial Release Documents: Three originals and a copy of the Partial 
Release of Liens document have been included with this transmittal letter. 
See attached Exhibit G, with a request RUS forward them to CFC and CoBank 
for execution. 

We trust that all of the above information will be useful and helpful in acquiring a 
partial lease of all the liens contained on the attached documents. Should you have any 
questions regarding these matters please do not hesitate to  give us a call. 

MAC/sdc 

cc: Robert E. Broz, MEC 
Stephen McArthur, MEC 
Larry McGraw, RUS 

r -  For the Firm 
Attorneys for Mohave Cooperative Inc. 
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Unltmd btatmr Diprrtmrmt of Agriculture 
Rurrl ekvriopmrnt 

Mr. Robert E. nroz 
Gcncral Manager/CEO 
Mohave Electric Cooperative, Inc. 
P.O. Box 1045 
BLiIlhcad City, Arizona 86430 

Dear- Mr. Rmz: 

The Rural Utilities Service (RUS) has executed the Partial Release of Licn (Rclcasc) in 
c;onricclion with the tmnafer of: 

The facilities, a 70 mile electrlc line as well as rights-of-way$ known, as the Hiialapai 
BTA line beginning at the Nelson Substation and endlng at the rim of the Grand 
Carryon at  the BIA Long Mesa Substation. 

’l’he Yale mccts all the requirements in 7 CFR 1717.616. Prior RUS approval is not required for 
this sale. Your attention is called to RUS Bulletin 26-1, Budgemy Cortlrol of Advance: qf 
Blizctric Loun Ftlnds, Part UID, which describes the necessary adjustments that need to be midti 
to your consolidated loan budget to record this sale, If the sale requires a deposil inlo the 
Construction Fund Trustee Account, please inform RUS of the Amount.upon deposit so that the 
necessary adjustments can be made on the consolidated loan budget records. 

The Releasc was foiwarded to the National Rural Utilities CooperativeFinancc Corporatioil 
(CFC) for consideration. Once executed, CFC will forward the Release to CoBark, AC” for 
consideration. CoBadc. ACB will return the Release to Mohave Electric Coopcrative, lnc., 
(Mohave) oncc everything has bcen execufed. If you have any questions regarding the status of 
the Relcasc, please contact Mr. Robert Stephems of CFC.at (703) 709-6700. 

KUS makcs no representation as to the legal sufficiency of the Rclease and reminds you that i t  is 
the responsibility of  the purchaser’s attorney and Mohave to assure the accuracy and lcgal 
effeclivcness of the Rclcase. 

1400 Irtchpendenrr, Ave, SW - Washington, DC 20250-l)/W 
web: Q!a 

Committed to the hnura d rural communltler 

USDA Is an equal oppottunlly provider. employer and lander’ 
1 o I l k  a rnrnpPairr1 of dwcnminallon m [ e  USDA. Director, O k a  of Civil Rlghln, Room 32CW, Whlrten Building. 14” and 

lndspendence Avu~lue, SW, Washington, DC 20250.9410 or call (202) 720-5984 (vona or I ULI). 
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Mr. Robert E. Broz 

We am sending a copy o f  this letter to CFC and CoBank, ACB, 

Sinc;erely, 

PRASHANT V. PATEL 
Chicf, Operations Branch 
Southern Regional Division 
Rural Utilities Scrvice 

Enclosures 
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March 9 ,  1982 

Dept. o f  I n t e r i o r  
Bureau of  Indian  A f f a i r s  
P . O .  Box 7007 
Phoenix,  Az. 85011 

R E :  Account #29740-00, 0-8 

February 1982 E l e c t r i c  B i l l i n g  
February 1,1982 t o  March 1,1982 

PRESENT PREVIOUS DIFF MULTI U S A G E  

KW H 65 0 65 1200 78,000 
KW _ _ _ _ _  - . . .?.? - - - - __ . . . -__ . .___ -_ ._.- 4 2 -  _ _  . - - -?PO- - . . . .  504. ~ 

NINIMUM MONTHLY C H G .  FOR FEB.  15,504.48 t ,  

PREVIOUS BALANCE $45,038.24 
LESS ADJ. FOR D E C .  & JAN. ( 12,788.92)  

A R I Z O N A  SALES TAX @ - 0 4  F' 620.18 
TOTAL $48 , 373.98 

The monthly m i n i m u m  c h a r g e  has been reduced from $21,653.00 t o  $15,504.48. 
The a d j u s t m e n t  f o r  the two previous  months b i l l i n g s  a r e  r e f l e c t e d  on 
this  b i  11 i ng. 

The minimum charge  i s  be ing  b i l l e d  t h i s  month because the c h a r g e s  f o r  
the usage d i d  n o t  exceed t h e  minimum charge .  

MOHAVE ELECTRIC COOPERATIVE, INC. 

Mr. A .  H .  Carpenter  
Manager 

I 
1 
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IN HEPLY REFERTO 

_ -  . 
Office of the Superintendent March '26, 1982 . 
(602)  769-224r - 1  

. ' -  . . ., . . .  . . . - 
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With a1 I o f  these factors in mind, along with the fact that the failure 
o f  Generator No. 5 came during an-extremely cold period, it was felt, 
that for the welfare of  the Havasupai Tribal. members living in Supai, 
a more reliable power'source was needed immediately. 
decision to energize the cornhercia1 power line was made. 

Therefore the 

When that decisi.on was made, t,he Bureau was'aware that the rate .s;ructure 
ht-of-way was.. st.i 1 1 

. ..-. . .. . : ,..- . . .. , 

. , .  , 
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